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10 Legal questions

10.5 Ad hoc Committee of Experts on the Legal
Aspects of Territorial Asylum, Refugees and
Stateless Persons (CAHAR) —

Twenty guidelines on forced return?

The Committee of Ministers,

Recalling that, in accordance with Article 1 of the European Convention on
Human Rights, member states shall secure to everyone within their jurisdiction
the rights and freedoms defined in Section | of the Convention;

Recalling that everyone shall have the right to freedom of movement in
accordance with Article 2 of Protocol No. 4 to the Convention;

Recalling that member states have the right, as a matter of well-established
international law and subject to their treaty obligations, to control the entry and
residence of aliens on their territory;

Considering that, in exercising this right, member states may find it necessary to
forcibly return illegal residents within their territory;

Concerned about the risk of violations of fundamental rights and freedoms which
may arise in the context of forced return;

Believing that guidelines not only bringing together the Council of Europe's
standards and guiding principles applicable in this context, but also identifying
best possible practices, could serve as a practical tool for use by both
governments in the drafting of national laws and regulations on the subject and all
those directly or indirectly involved in forced return operations;

Recalling that every person seeking international protection has the right for his or
her application to be treated in a fair procedure in line with international law,
which includes access to an effective remedy before a decision on the removal
order is issued or is executed,
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1. Adopts the attached guidelines and invites member states to ensure that they
are widely disseminated amongst the national authorities responsible for the
return of aliens.

2. Considers that in applying or referring to those guidelines the following
elements must receive due consideration:

a. none of the guidelines imply any new obligations for Council of Europe member
states. When the guidelines make use of the verb “shall” this indicates only that
the obligatory character of the norms corresponds to already existing obligations
of member states. In certain cases however, the guidelines go beyond the simple
reiteration of existing binding norms. This is indicated by the use of the verb
“should” to indicate where the guidelines constitute recommendations addressed
to the member states. The guidelines also identify certain good practices, which
appear to represent innovative and promising ways to reconcile a return policy
with full respect for human rights. States are then “encouraged” to seek
inspiration from these practices, which have been considered by the Committee
of Ministers to be desirable;

b. nothing in the guidelines shall affect any provisions in national or international
law which are more conducive to the protection of human rights. In particular, in
so far as these guidelines refer to rights which are contained in the European
Convention on Human Rights, their interpretation must comply with the case-law
of the European Court of Human Rights;

c. the guidelines are without prejudice to member states' reservations to
international instruments.

Chapter | — Voluntary return
Guideline 1. Promotion of voluntary return

The host state should take measures to promote voluntary returns, which should
be preferred to forced returns. It should regularly evaluate and improve, if
necessary, the programmes which it has implemented to that effect.

Chapter Il — The removal order
Guideline 2. Adoption of the removal order

Removal orders shall only be issued in pursuance of a decision reached in
accordance with the law.

1. A removal order shall only be issued where the authorities of the host state
have considered all relevant information that is readily available to them, and are
satisfied, as far as can reasonably be expected, that compliance with, or
enforcement of, the order, will not expose the person facing return to:

a. a real risk of being executed, or exposed to torture or inhuman or degrading
treatment or punishment;

b. a real risk of being killed or subjected to inhuman or degrading treatment by
non-state actors, if the authorities of the state of return, parties or organisations
controlling the state or a substantial part of the territory of the state, including
international organisations, are unable or unwilling to provide appropriate and
effective protection; or
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c. other situations which would, under international law or national legislation,
justify the granting of international protection.

2. The removal order shall only be issued after the authorities of the host state,
having considered all relevant information readily available to them, are satisfied
that the possible interference with the returnee's right to respect for family and/or
private life is, in particular, proportionate and in pursuance of a legitimate aim.

3. If the state of return is not the state of origin, the removal order should only be
issued if the authorities of the host state are satisfied, as far as can reasonably be
expected, that the state to which the person is returned will not expel him or her to
a third state where he or she would be exposed to a real risk mentioned in
paragraph 1, sub-paragraph a. and b. or other situations mentioned in

paragraph 1, sub-paragraph c.

4. In making the above assessment with regard to the situation in the country of
return, the authorities of the host state should consult available sources of
information, including non-governmental sources of information, and they should
consider any information provided by the United Nations High Commissioner for
Refugees (UNHCR).

5. Before deciding to issue a removal order in respect of a separated child,
assistance — in particular legal assistance — should be granted with due
consideration given to the best interest of the child. Before removing such a child
from its territory, the authorities of the host state should be satisfied that he/she
will be returned to a member of his/her family, a nominated guardian or adequate
reception facilities in the state of return.

6. The removal order should not be enforced if the authorities of the host state
have determined that the state of return will refuse to readmit the returnee. If the
returnee is not readmitted to the state of return, the host state should take him/her
back.

Guideline 3. Prohibition of collective expulsion

A removal order shall only be issued on the basis of a reasonable and objective
examination of the particular case of each individual person concerned, and it
shall take into account the circumstances specific to each case. The collective
expulsion of aliens is prohibited.

Guideline 4. Notification of the removal order

1. The removal order should be addressed in writing to the individual concerned
either directly or through his/her authorised representative. If necessary, the
addressee should be provided with an explanation of the order in a language
he/she understands. The removal order shall indicate:

— the legal and factual grounds on which it is based;

— the remedies available, whether or not they have a suspensive effect, and the
deadlines within which such remedies can be exercised.

2. Moreover, the authorities of the host state are encouraged to indicate:

— the bodies from whom further information may be obtained concerning the
execution of the removal order;
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— the consequences of non-compliance with the removal order.
Guideline 5. Remedy against the removal order

1. In the removal order, or in the process leading to the removal order, the subject
of the removal order shall be afforded an effective remedy before a competent
authority or body composed of members who are impartial and who enjoy
safeguards of independence. The competent authority or body shall have the
power to review the removal order, including the possibility of temporarily
suspending its execution.

2. The remedy shall offer the required procedural guarantees and present the
following characteristics:

— the time-limits for exercising the remedy shall not be unreasonably short;

— the remedy shall be accessible, which implies in particular that, where the
subject of the removal order does not have sufficient means to pay for necessary
legal assistance, he/she should be given it free of charge, in accordance with the
relevant national rules regarding legal aid;

— where the returnee claims that the removal will result in a violation of his or her
human rights as set out in guideline 2.1, the remedy shall provide rigorous
scrutiny of such a claim.

3. The exercise of the remedy should have a suspensive effect when the returnee
has an arguable claim that he or she would be subjected to treatment contrary to
his or her human rights as set out in guideline 2.1.

Chapter Il — Detention pending removal

Guideline 6. Conditions under which detention may be ordered

1. A person may only be deprived of his/her liberty, with a view to ensuring that a
removal order will be executed, if this is in accordance with a procedure
prescribed by law and if, after a careful examination of the necessity of
deprivation of liberty in each individual case, the authorities of the host state have
concluded that compliance with the removal order cannot be ensured as
effectively by resorting to non-custodial measures such as supervision systems,
the requirement to report regularly to the authorities, bail or other guarantee
systems.

2. The person detained shall be informed promptly, in a language which he/she
understands, of the legal and factual reasons for his/her detention, and the
possible remedies; he/she should be given the immediate possibility of contacting
a lawyer, a doctor, and a person of his/her own choice to inform that person about
his/her situation.

Guideline 7. Obligation to release where the removal arrangements are
halted

Detention pending removal shall be justified only for as long as removal
arrangements are in progress. If such arrangements are not executed with due
diligence the detention will cease to be permissible.

Guideline 8. Length of detention
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1. Any detention pending removal shall be for as short a period as possible.

2. In every case, the need to detain an individual shall be reviewed at reasonable
intervals of time. In the case of prolonged detention periods, such reviews should
be subject to the supervision of a judicial authority.

Guideline 9. Judicial remedy against detention

1. A person arrested and/or detained for the purposes of ensuring his/her removal
from the national territory shall be entitled to take proceedings by which the
lawfulness of his/her detention shall be decided speedily by a court and, subject
to any appeal, he/she shall be released immediately if the detention is not lawful.

2. This remedy shall be readily accessible and effective and legal aid should be
provided for in accordance with national legislation.

Guideline 10. Conditions of detention pending removal

1. Persons detained pending removal should normally be accommodated within
the shortest possible time in facilities specifically designated for that purpose,
offering material conditions and a regime appropriate to their legal situation and
staffed by suitably qualified personnel.

2. Such facilities should provide accommodation which is adequately furnished,
clean and in a good state of repair, and which offers sufficient living space for the
numbers involved. In addition, care should be taken in the design and layout of
the premises to avoid, as far as possible, any impression of a “carceral”
environment. Organised activities should include outdoor exercise, access to a
day room and to radio/television and newspapers/magazines, as well as other
appropriate means of recreation.

3. Staff in such facilities should be carefully selected and receive appropriate
training. Member states are encouraged to provide the staff concerned, as far as
possible, with training that would not only equip them with interpersonal
communication skills but also familiarise them with the different cultures of the
detainees. Preferably, some of the staff should have relevant language skills and
should be able to recognise possible symptoms of stress reactions displayed by
detained persons and take appropriate action. When necessary, staff should also
be able to draw on outside support, in particular medical and social support.

4. Persons detained pending their removal from the territory should not normally
be held together with ordinary prisoners, whether convicted or on remand. Men
and women should be separated from the opposite sex if they so wish; however,
the principle of the unity of the family should be respected and families should
therefore be accommodated accordingly.

5. National authorities should ensure that the persons detained in these facilities
have access to lawyers, doctors, non-governmental organisations, members of
their families, and the UNHCR, and that they are able to communicate with the
outside world, in accordance with the relevant national regulations. Moreover, the
functioning of these facilities should be regularly monitored, including by
recognised independent monitors.
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6. Detainees shall have the right to file complaints for alleged instances of

ill-treatment or for failure to protect them from violence by other detainees.

Complainants and witnesses shall be protected against any ill-treatment or
intimidation arising as a result of their complaint or of the evidence given to
support it.

7. Detainees should be systematically provided with information which explains
the rules applied in the facility and the procedure applicable to them and sets out
their rights and obligations. This information should be available in the languages
most commonly used by those concerned and, if necessary, recourse should be
made to the services of an interpreter. Detainees should be informed of their
entitlement to contact a lawyer of their choice, the competent diplomatic
representation of their country, international organisations such as the UNHCR
and the International Organization for Migration (IOM), and non-governmental
organisations. Assistance should be provided in this regard.

Guideline 11. Children and families

1. Children shall only be detained as a measure of last resort and for the shortest
appropriate period of time.

2. Families detained pending removal should be provided with separate
accommodation guaranteeing adequate privacy.

3. Children, whether in detention facilities or not, have a right to education and a
right to leisure, including a right to engage in play and recreational activities
appropriate to their age. The provision of education could be subject to the length
of their stay.

4. Separated children should be provided with accommodation in institutions
provided with the personnel and facilities which take into account the needs of
persons of their age.

5. The best interest of the child shall be a primary consideration in the context of
the detention of children pending removal.

Chapter IV — Readmission
Guideline 12. Cooperation between states

1. The host state and the state of return shall cooperate in order to facilitate the
return of foreigners who are found to be staying illegally in the host state.

2. In carrying out such cooperation, the host state and the state of return shall
respect the restrictions imposed on the processing of personal data relating to the
reasons for which a person is being returned. The state of origin is under the
same obligation where its authorities are contacted with a view to establishing the
identity, the nationality or place of residence of the returnee.

3. The restrictions imposed on the processing of such personal data are without
prejudice to any exchange of information which may take place in the context of
judicial or police cooperation, where the necessary safeguards are provided.
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4. The host state shall exercise due diligence to ensure that the exchange of
information between its authorities and the authorities of the state of return will not
put the returnee, or his/her relatives, in danger upon return. In particular, the host
state should not share information relating to the asylum application.

Guideline 13. States' obligations

1. The state of origin shall respect its obligation under international law to readmit
its own nationals without formalities, delays or obstacles, and cooperate with the
host state in determining the nationality of the returnee in order to permit his/her
return. The same obligation is imposed on states of return where they are bound
by a readmission agreement and are, in application thereof, requested to readmit
persons illegally residing on the territory of the host (requesting) state.

2. When requested by the host state to deliver documents to facilitate return, the
authorities of the state of origin or of the state of return should not enquire about
the reasons for the return or the circumstances which led the authorities of the
host state to make such a request and should not require the consent of the
returnee to return to the state of origin.

3. The state of origin or the state of return should take into account the principle
of family unity, in particular in relation to the admission of family members of the
returnees not possessing its nationality.

4. The state of origin or the state of return shall refrain from applying any
sanctions against returnees:

— on account of their having filed asylum applications or sought other forms of
protection in another country;

— on account of their having committed offences in another country for which they
have been finally convicted or acquitted in accordance with the law and penal
procedure of each country; or

— on account of their having illegally entered into, or remained in, the host state.
Guideline 14. Statelessness

The state of origin shall not arbitrarily deprive the person concerned of its
nationality, in particular where this would lead to a situation of statelessness. Nor
shall the state of origin permit the renunciation of nationality when this may lead,
for the person possessing this state's nationality, to a situation of statelessness
which could then be used to prevent his or her return.

Chapter V — Forced removals
Guideline 15. Cooperation with returnees

1. In order to limit the use of force, host states should seek the cooperation of
returnees at all stages of the removal process to comply with their obligations to
leave the country.
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2. In particular, where the returnee is detained pending his/her removal, he/she
should as far as possible be given information in advance about the removal
arrangements and the information given to the authorities of the state of return.
He/she should be given an opportunity to prepare that return, in particular by
making the necessary contacts both in the host state and in the state of return,
and if necessary, to retrieve his/her personal belongings which will facilitate
his/her return in dignity.

Guideline 16. Fitness for travel and medical examination
1. Persons shall not be removed as long as they are medically unfit to travel.

2. Member states are encouraged to perform a medical examination prior to
removal on all returnees either where they have a known medical disposition or
where medical treatment is required, or where the use of restraint techniques is
foreseen.

3. A medical examination should be offered to persons who have been the
subject of a removal operation which has been interrupted due to their resistance
in cases where force had to be used by the escorts.

4. Host states are encouraged to have "fit-to-fly” declarations issued in cases of
removal by air.

Guideline 17. Dignity and safety

While respecting the dignity of the returnee, the safety of the other passengers, of
the crew members and of the returnee himself/herself shall be paramount in the
removal process. The removal of a returnee may have to be interrupted where its
continuation would endanger this.

Guideline 18. Use of escorts

1. The authorities of the host state are responsible for the actions of escorts
acting on their instruction, whether these people are state employees or
employed by a private contractor.

2. Escort staff should be carefully selected and receive adequate training,
including in the proper use of restraint techniques. The escort should be given
adequate information about the returnee to enable the removal to be conducted
safely, and should be able to communicate with the returnee. Member states are
encouraged to ensure that at least one escort should be of the same sex as that
of the returnee.

3. Contact should be established between the members of the escort and the
returnee before the removal.

4. The members of the escort should be identifiable; the wearing of hoods or
masks should be prohibited. Upon request, they should identify themselves in one
way or another to the returnee.

Guideline 19. Means of restraint

1. The only forms of restraint which are acceptable are those constituting
responses that are strictly proportionate responses to the actual or reasonably
anticipated resistance of the returnee with a view to controlling him/her.
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2. Restraint techniques and coercive measures likely to obstruct the airways
partially or wholly, or forcing the returnee into positions where he/she risks
asphyxia, shall not be used.

3. Members of the escort team should have training which defines the means of
restraint which may be used, and in which circumstances; the members of the
escort should be informed of the risks linked to the use of each technique, as part
of their specialised training. If training is not offered, as a minimum regulations or
guidelines should define the means of restraint, the circumstances under which
they may be used, and the risks linked to their use.

4. Medication shall only be administered to persons during their removal on the
basis of a medical decision taken in respect of each particular case.

Guideline 20. Monitoring and remedies

1. Member states should implement an effective system for monitoring forced
returns.

2. Suitable monitoring devices should also be considered where necessary.

3. The forced return operation should be fully documented, in particular with
respect to any significant incidents that occur or any means of restraint used in
the course of the operation. Special attention shall be given to the protection of
medical data.

4. If the returnee lodges a complaint against any alleged ill-treatment that took
place during the operation, it should lead to an effective and independent
investigation within a reasonable time.

Appendix
Definitions
For the purpose of these guidelines, the following definitions apply:

— State of origin: the state of which the returnee is a national, or where he/she
permanently resided legally before entering the host state;

— State of return: the state to which a person is returned,;

— Host state: the state where a non-national of that state has arrived, and/or has
sojourned or resided either legally or illegally, before being served with a removal
order;

— Illegal resident: a person who does not fulfil, or no longer fulfils, the conditions
for entry, presence in, or residence on the territory of the host state;

— Returnee: any non-national who is subject to a removal order or is willing to
return voluntarily;

— Return: the process of going back to one's state of origin, transit or other third
state, including preparation and implementation. The return may be voluntary or
enforced,

— Voluntary return: the assisted or independent departure to the state of origin,
transit or another third state based on the will of the returnee;
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— Assisted voluntary return: the return of a non-national with the assistance of the
International Organization for Migration (IOM) or other organisations officially
entrusted with this mission;

— Supervised voluntary return: any return which is executed under direct
supervision and control of the national authorities of the host state, with the
consent of the returnee and therefore without coercive measures;

—Forced return: the compulsory return to the state of origin, transit or other third
state, on the basis of an administrative or judicial act;

— Removal: act of enforcement of the removal order, which means the physical
transfer out of the host country;

— Removal order: administrative or judicial decision providing the legal basis of
the removal;

— Readmission: act by a state accepting the re-entry of an individual (own
nationals, third country nationals or stateless persons), who has been found
illegally entering, being present in or residing in another state;

— Readmission agreement: agreement setting out reciprocal obligations on the
contracting parties, as well as detailed administrative and operational procedures,
to facilitate the return and transit of persons who do not or no longer fulfil the
conditions of entry to, presence in or residence in the requesting state;

— Separated children: children separated from both parents, or from their previous
legal or customary primary care-giver, but not necessarily from other relatives.

Note * When adopting this decision, the Permanent Representative of the United Kingdom indicated that, in
accordance with Article 10.2c of the Rules of Procedure for the meetings of the Ministers' Deputies, he reserved the
right of his Government to comply or not with Guidelines 2, 4, 6, 7, 8, 11 and 16.
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