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Executive Summary

This report describes the social and legal 
situation of forced migrants who came from 
countries outside the European Union1 and are 
living in destitution in the following EU Member 
States: Belgium, Germany, Ireland, Italy, Malta, 
Portugal, Romania, Spain, Sweden and the 
United Kingdom. Annexes contain summaries of 
the situation in France, Slovenia and Ukraine. 

The basis for the report is a definition of 
destitution as a situation of lack of means to 

meet basic needs such as shelter, food, health 
or education as a consequence of a Stateõs 
policy which excludes certain migrants from 
enjoying basic rights and receiving official 
assistance or severely limits their access to such 
assistance and, simultaneously, deprives them 
of any effective opportunity to improve that 
situation, resulting in a continuing denial of the 
dignity of the person. 

The report gives an insight into the meaning of 
destitution and its effects on migrants who 
suffer from it.  

Destitution: A European Wide Phenomenon 

Destitution is experienced by a wide variety of 
migrants with different legal backgrounds. The 
analysis among migrants in the selected 
countries identified diverse groups of migrants 
who have become victims of destitution. This 
can include migrants in the possession of 
residence rights.  

With respect to the access to certain rights the 
situation is also quite diverse. In some countries, 
for instance, asylum seekers whose claims are 
pending have the right to access the formal 
labour market after a six months òwaiting 
timeó. In other countries, the waiting period is 
one year. Again in other countries, asylum 

seekers must not work if they have appealed 
against a negative decision. 

Despite this diversity, several common threads 
can be discerned throughout Europe. States 
have adopted laws and policies that to a large 
extent exclude certain groups of migrants from 
access to basic social rights. Destitute migrants 
have no or very limited access to public goods 
and services under law in terms of health care, 
employment, housing, financial support and 
material assistance such as food and clothing. 
Even if access to goods and services is 
guaranteed under law, it is often denied in 
practice due to complex administrative 
procedures, unclear laws and lack of 

                                                      
1 As the legal situation of EU citizens differs much from 

those of third country nationals, the report does not 
analyse the situation of the former group. It should be 
noted, however, that in some countries such as Ireland a 
large group of EU citizens also live in destitution. 

knowledge of the service providers. 
Furthermore, many destitute migrants who stay 
illegally on the territory fear detention and 
removal and for this reason do not try to gain 
State support. 

Destitute migrants rely on charity for their 
survival; families, community members, religious 
organisations and NGOs provide support. 
NGOs and other civil society actors have taken 
up typical state tasks such as the provision of 

shelter, medical care and material assistance, 
including food, hygiene products and clothing. 

Migrants become stuck in a downward spiral of 
destitution. It affects their physical and mental 
health. The risk of being pushed into depression 
or ending up on the streets is very high. For 
many destitute migrants return is no option. 
Human rights concerns, medical reasons, or 
practical reasons, such as the unwillingness of 
the embassy to provide the necessary travel 
documents prevent people from returning. 
National laws often recognise a very limited 
number of grounds upon which a third-country 
national may not be removed, but even within 
this framework no legal durable solution is 
offered (i.e. a residence permit with social 
rights).  

The European Union must act 

JRS Europe recalls that human rights apply to 
every person, regardless of nationality or legal 
status. These rights include: right to health care, 
right to adequate housing, right to a minimum 
subsistence, right to fair working conditions, and 
the right to education.  

The policies of EU Member States are clearly 
violating these human rights of the affected 
migrants and cause severe social problems. 

JRS appeals to governments of EU Member 
States to immediately change their policies in 
order to ensure that everyone has access to 
basic social rights such as housing, education, 
social assistance or work. The European Union, 
in turn, must develop stricter regulations forcing 
governments to guarantee access to those 
rights. In particular, the European Parliament is 
encouraged to set up an investigation into the 
situation of destitute forced migrants in the EU 
Member States and publicly take a firm stance 
on this issue. 
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Glossary

The following definitions apply to the terms 
used throughout the report: 

asylum seeker 

A third-country national or a stateless person 
who has made an application for asylum in 
respect of which a final decision has not yet 
been taken.2 

destitution 

A situation of lack of means to meet basic 

needs such as shelter, food, health or education 
as a consequence of a Stateõs policy which 
excludes certain migrants from enjoying basic 
rights and receiving official assistance or 
severely limits their access to such assistance 
and, simultaneously, deprives them of any 
effective opportunity to improve that situation, 
resulting in a continuing denial of the dignity of 
the person. 

emergency health care 

Health care provided when in need of urgent 
medical assistance. 

final decision on asylum status 

A decision on whether the third-country national 
or stateless person be granted asylum status 
and one which is no longer subject to an 
effective remedy.3  

forced migrant 

A person who is living in a country without 
holding this countryõs citizenship and cannot 
return to the country of origin in safety and 
dignity because of reasons such as danger of 
political persecution or other human rights 
violations, danger for life or health, lack of 
travel documents, or lack of transport 
possibilities. 

illegally staying third-country national4 

Any person who is not a national of the country 
of stay and whose presence on the countryõs 
territory is regarded as an illegal stay because 
the person does not fulfil, or no longer fulfils 

                                                      
2 Cf. Article 2 (c) of Council Directive 2005/85/EC of 1 

December 2005 on minimum standards on procedures in 
Member States granting and withdrawing refugee status 
(Asylum Procedures Directive). 

3  Cf. Articles 2 (d) and 39 of the Asylum Procedures 
Directive. 

4  For the purpose of clarity JRS Europe has chosen to use 
the term òillegally staying third-country nationalsó 
throughout the report when addressing the legal 
situation as this is the term used in official EU documents. 
JRS Europe, however, wants to stress the fact that it does 
not support the notions that are strongly conveyed by 
using such language: no one is illegal. 

the conditions for stay or residence in that 
country.5  

For the purpose of clarity JRS Europe has 
chosen to use the term òillegally staying third-
country nationalsó throughout the report when 
addressing the legal situation as this is the term 
used in official EU documents. JRS Europe, 
however, wants to stress the fact that it does 
not support the notions that are strongly 
conveyed by using such language: no one is 

illegal.6 

irregular migrant 

This report uses the term òirregular migrantó for 
illegally staying third-country nationals with the 
exception of rejected asylum seekers or third-
country nationals within the asylum procedure 
whose stay on the territory is illegal. When a 
described situation concerns irregular migrants 
as well as rejected asylum seekers and/or 
asylum seekers with an illegal stay, this is 
explicitly mentioned.  

primary health care 

Health care provided in the community by 
medical practitioners who have first contact 
with patients. 

regularisation 

The act of giving legal residency to an illegally 
staying third-country national. 

rejected asylum seeker 

A third-country national or a stateless person 
who has made an application for asylum and 
against whom a final decision on asylum status 
has been reached. 

removal/to remove 

The execution of the obligation to return, 
namely the physical transportation out of the 
country.7  

removal order 

An administrative or judicial decision or act 
ordering the removal. 

return/to return 

The process of going back to oneõs country of 
origin, transit or another third-country, whether 

                                                      
5  Cf. Article 3 (1), (2) of Directive 2008/115/EC of the 

European Parliament and of the Council of 16 December 
2008 on common standards and procedures in Member 
States for returning illegally staying third-country 
nationals (Returns Directive). 

6  See Picum, òUndocumented Migrants Have Rights! ð An 
Overview of the International Human Rights Frameworkó 
of March 2007, on page 5, with explanation why no 
reference should not be made to òillegaló migrants. 

7 Cf. Article 3 (5) of the Returns Directive. 
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voluntary or enforced.8 Return is a very broad 
notion and includes removal from the territory. 

secondary health care 

Services provided by medical specialists who 
generally do not have first contact with patients 
(e.g. cardiologist, urologists, dermatologists). 

toleration 

A situation in which the State officially 
acknowledges that a removal order cannot be 
executed for the time being but does not 
provide the person concerned with a residence 
permit. 

 

                                                      
8 Cf. Article 3 (4) of the Returns Directive. 
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Introduction

Why a report on destitution of forced 
migrants? 

All over Europe, offices of the Jesuit Refugee 
Service accompany migrants who for good 
reasons cannot return to countries of origin but 
are completely excluded from social services in 
the countries where they are living. These 
persons are living in limbo, in an impasse, 
without any perspective.  

Little has been known about the social and 

legal realities of these destitute migrants. Who 
are they, what do their lives look like, how do 
they cope with this situation, why do they 
continue to stay in the country when living in 
extreme poverty, and what entitlements do 
they have under law? A clear picture of this 
phenomenon emerging across Europe is 
needed, in particular an answer to the question 
whether destitution of forced migrants really is 
a Europe-wide phenomenon, and what the 
similarities and differences in the various 
countries would be. 

In 2006 ð 2007 the Jesuit Refugee Service 
Europe conducted a study that gave first 
answers to these questions. The resulting report 
(òWe Are Dying Silentó, published in 2008) 
showed for seven countries that there are large 
groups of people concerned (undocumented 
migrants, tolerated migrants, failed asylum 
seekers, etc.) who because of their non-status 
have no access or only limited access to health 
care, housing, education, accommodation and 
the labour market. The prolonged poverty 
leads to despair, withdrawal and depression. 
Human rights become dependent on legal 
status.  

In the context of the Advocacy Network on 

Destitution of Forced Migrants in Europe 
(ANDES), again supported generously by the 
Network of European Foundations (NEF) under 
their European Programme for Integration and 
Migration (EPIM), JRS builds on the previous 
study. This completely revised and enhanced 
report shall give a voice to those who are often 
left unheard. Insight is given into what 
destitution means for those who suffer from it: 
how these migrants cope with destitution, how 
they are stuck in this situation and what effects 
it has on their daily lives and general well-
being.  

This report aims to make visible the 
phenomenon of migrants living in destitution 
across Europe and shows the links between 
destitution of migrants and the laws and 
policies adopted by national governments. The 
collected information demands a change in 
European and national laws and policies. The 

ultimate aim of this report is to improve the 
lives of destitute migrants by providing 
relevant information to policy makers at the 
European and national levels.  

How to use this report 

This report is made up of the following three 
main parts: ten chapters on the social and legal 
situation of destitute forced migrants in the 
countries visited (Belgium, Germany, Ireland, 
Italy, Malta, Portugal, Romania, Spain, 

Sweden, and the United Kingdom), an 
analytical chapter creating a European picture 
of destitution and, lastly, a chapter in which the 
findings of the study are translated into JRS 
policy positions based on human rights law 
arguments. In annexes information can be 
found on several countries where our general 
question on the social and legal situation of 
destitute forced migrants was met with an 
answer that reflects a very particular context 
(Slovenia, Ukraine, and France). 

This report can be used in three ways 
depending on the interest of the reader.  

First, if the reader specifically wants to know 
about the situation of destitute migrants in a 
particular country, the country chapter can be 
examined. A detailed description is given of 
the social situation per dimension of destitution 
taking the stories of destitute migrants as a 
lead, supported by the information provided 
by national NGOs active in the field. The 
dimensions of destitution concern health care, 
work, financial support, housing, food and 
clothing and life planning. Each country chapter 
also provides legal background information of 
the researched destitute migrant groups as 
regards their rights in terms of residence and 

social rights, as well as a legal overview on 
relevant asylum status, the grounds upon which 
a third-country national may not be removed 
and the possible legal instruments which may 
be applied in such situations. 

A second way to use this report is to read the 
analytical chapter on destitution as a Europe-
wide phenomenon for cases where the reader 
has a specific interest in the aspects that make 
up destitution across Europe. The common 
threads at the European level have been 
distilled from the findings per country.  

Thirdly, in case the reader wants to know how 
to tackle and address the issue of destitution in 
terms of advocacy and policy making s/he can 
be directed to JRS Europeõs positions in the 
final analytical chapter. 
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What is meant by òdestitutionó? 

The origin of the term òdestitutionó lies in the 
Latin word òdestituereó meaning, inter alia, òto 
abandon someone, to maroon someoneó. 
Hence, in the literal sense of the word a 
destitute person is someone who is left without 
assistance in a precarious situation.  

In our context, the definition has three elements: 

 The lack of means: òDestitution describes 
lacking the means to meet basic needs of 
shelter, warmth, food, water and health.ó9 

 The consequence of a Stateõs policy: Laws 
and/or official authoritiesõ practices more 
or less systematically exclude certain 
groups of migrants because of their (lack 
of) residence status from access to services 
granted to citizens and other groups of 
migrants. 

 No perspective of breaking the vicious 
cycle in the near future: 

 

 

 

 

 

 

 

In short, òdestitutionó describes a situation of 
lack of means to meet basic needs such as 
shelter, food, health or education as a 
consequence of a Stateõs policy which excludes 
certain migrants from enjoying basic rights and 
receiving official assistance or severely limits 
their access to such assistance and, 

simultaneously, deprives them of any effective 
opportunity to improve that situation, resulting 
in a continuing denial of the dignity of the 
person. 

The methodology used for this report 

In order to map the social and legal reality of 
migrants living in destitution within Europe, a 
social and a legal questionnaire was 
developed. 

As part of our methodological instruments, open 
interview guidelines were developed to be 
used for interviews with destitute migrants, 
NGO representatives and JRS national staff 
members for exploration of the social reality of 
destitute migrants. The interview guidelines 
aimed at drawing a clear picture of the social 

                                                      
9 Hannah Lewis, Destitution in Leeds: the experiences of 

people seeking asylum and supporting agencies. York 
2007 (The Joseph Rowntree Charitable Trust), p. 11. 

situations of destitute migrants and their most 
pressing needs in each country. As regards the 
interview guidelines for destitute migrants, an 
open approach was taken when conducting the 
interviews. Open questions were asked during 
the interview to avoid working with a 
preconceived reality and to guarantee that the 
interviewed migrant himself describes his social 
situation and indicates his major problems and 
most pressing needs in his life. The social 
questionnaire was in this respect comprised of 
the following thematic points: (i) the migration 
history and legal status (ii) open questions to 
identify major areas of concern in the life of 
the interviewed person (iii) more closely guided 
questions for areas of major concern to the 
interviewed person and the study. Before the 
interview with a destitute migrant took place, 
informed consent was sought either orally or in 
writing depending on the preference of the 
respective migrant. 

The interview guidelines for the JRS national 
staff members and NGO representatives were 
developed to receive information about their 
perspectives on the issue of destitution of 
migrant groups within the respective country. 
Similar topics were addressed as in the 
interview guidelines for destitute migrants, and, 
additionally, specific questions were raised as 
regards their provision of goods and services 
to these destitute migrants. 

For the purpose of identifying the legal 
situation in which destitute migrants find 
themselves, a legal questionnaire was 
developed to be filled in by local legal 
experts. The legal questionnaire is built up in 
three main areas: (i) status under asylum law (ii) 
laws on return of third-country nationals with 
focus on the legal grounds which form an 
obstacle to return and the legal responses, if 
any, by the State in such situations (iii) legal 
entitlements to access public goods and services 

in terms of employment, health care, housing, 
financial support and food support in kind 
depending on status. The initial two areas aim, 
firstly, to provide general legal background 
information relevant to cases of destitution, and 
secondly, to know if and in what way the State 
has recognised the various groups of destitute 
migrants under its laws. As regards the third 
area on legal entitlements, the social rights 
selected were those which have a potential to 
have an effect on the destitute situation. 

Limitations of the study 

The countries in which cases of destitution are 
examined are limited to where JRS has 
national offices, or, in the case of Spain, 
similarly working agencies are active. 
Consequently, not all countries within Europe 
are covered and the report is limited in its 
outreach. However, the distribution of JRS 

Stateõs policy 

(No or 
òwrongó) 
residence 

status 

No 
possibility 
to meet 

basic needs 

Poverty 
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national offices includes a variety of factors 
that take into account different contexts in 
which destitution of the forcibly displaced 
occurs in Europe: various legal systems; various 
traditions of asylum legislation; various 
traditions of social security systems; various 
migration and immigration histories, including 
forced migration; and a geographical 
distribution across Central, Southern, and 
Western Europe with some cases from Eastern 
Europe. 

Further, the conducted research was also 
limited to the cities where JRS has national 
offices. No interviews were conducted with 
destitute migrants who were living faraway 
from these cities. For this reason, the specific 
situation of living in destitution in rural areas is 
left unexamined.  

Identifying and arranging access to destitute 
migrants took place through the national JRS 
offices or partner organisations. The overall 
majority of the destitute migrants interviewed 
are beneficiaries of JRS national offices, or 
else, they benefit from the services provided 
by other NGOs collaborating with JRS. The 
situation of those destitute migrants who do not 
receive any form of support from NGOs or 
other institutions or charity organisations might 
not be fully reflected in this report. 

The editorial deadline of this report was 
February 1st, 2010. Until specified differently, 
information is as known on this day. In the same 
way, all website links have been checked on 
this day. 
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Case Studies in Belgium

1. Case Study 

1.1. A Typical Case 

ð Jeff, male asylum seeker in appeal at the 
Council of State, from the Democratic Republic 
of Congo, 42 years old ð 

Jeff left the Democratic Republic of Congo in 
1992, at the age of 28, with the aim of 
studying abroad. As the Democratic Republic 
of Congo (former Zaire) and Belgium have a 
common colonial history, he had the idea to 

study management in Belgium. Additionally, his 
family had personal contacts within Belgium. He 
migrated legally to Belgium with a student visa.  

Jeff felt welcomed in Belgium. His first 
impressions were positive and he appreciated 
very much the democratic society and the 
higher living standards. During the first few 
years, he established a network of students 
and intellectuals. After three years in Belgium, 
he received his diploma in management and 
took up a second study in development and 
management. 

Everything was going well for Jeff, until he 
started to have medical problems in 1999. He 
was having problems with his lung, which led to 
other medical problems. From that moment 
onwards he fell into a downward spiral. In 
1999 he was unable to participate in the 
exams because of his illness. His student visa 
was dependent on study results. However, he 
was convinced that the immigration office 
would not withdraw his student visa since he 
could show a medical certificate stating that he 
was not able to sit the exams. Nevertheless, the 
immigration office withdrew his student visa. 

From this moment Jeff was illegally staying in 
Belgium and found himself stuck in his situation. 

Jeff states: òI was unable to return to the DRC 
because of the unstable political situation and 
the outbreak of violence.ó At that time, the DRC 
was shattered by civil war. The civil war and 
unstable political situation continued. For Jeff, 
who belongs to an ethnic tribe that was 
threatened, the return to Congo was 
impossible. Jeff was a refugee òsur place.ó  

Jeff managed to remain unnoticed by the 
Belgium authorities for the next 3 years. In 
2002, he was caught by the police at the 
university and put into administrative detention 
for 4 months. During his stay at the detention 
centre, he was informed of the possibility of 
applying for asylum. The asylum authorities 
refused his asylum application. Jeff was 
released from detention because he reached 
the maximum period of detention. In addition, 
the Belgian authorities did not get the 

necessary travel documents from the embassy 
of the DRC to remove him.  

Upon his release he received an order to leave 
the territory within 5 days. At the same time, 
Jeff decided to appeal at the Council of State 
against the refusal of his asylum claim. 
Simultaneously, Jeff applied in 2002 for 
regularisation as a result of his medical 
condition. Jeff was still having serious problems 
with his lung.  

Since the loss of his student visa, 7 years ago, 
Jeff has been living in a destitute situation with 
an insecure stay in Belgium, and suffering from 
an illness. He feels very frustrated about the 
past 7 years, as he could have finished his 
studies by now or developed himself in another 
way. According to Jeff: òI feel that my life is 
taken away. I do not see a chance to get back 
a normal life. I also want to start a family.ó 
Jeff lost his private accommodation after he 
was released from detention. His former 
landlord confiscated all his belongings to put 
pressure on him to pay the rent for the four 
months he had been in detention. Jeff was not 
able to pay his debts. He ended up being 
homeless: most nights he slept at the railway 
station to be protected against rain and the 
cold weather.  

Jeff is not allowed to take up employment in 
the formal labour market and also does not 
receive any form of financial support from the 
State. He copes with the situation with support 
from NGOs and other civil society actors 
providing food, clothing and medical 
treatment. Daily he visits a soup kitchen run by 
NGOs. According to Jeff, this givens him some 
structure and reference point during the day. 
He also tries to survive by taking up short-term 
jobs in the informal market. However, this does 
not provide him with enough money to meet his 
basic needs: he only earns around 15 Euro per 
day.  

Jeff remains very depressed. He expected to 
be able to obtain a degree and return back to 
DRC. This did not happen. He feels very lonely. 
As he is not participating in any shared social 
activities during the day, as he used to while 
studying, he feels like he is being pushed 
outside of society. He has nothing left anymore: 
he carries all his personal belongings in a 
plastic bag. He tries to stay informed about 
politics. However, in many aspects Jeff has lost 
his self-esteem and is desperate about his 
situation. All his hopes rest on obtaining a 
residence permit to start his life again: 
òEverything depends on the decision of my 
applications. I am waiting to get an answer. I 
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am not very optimistic about my future but I 
canõt do anything but wait.ó  

1.2. Context of the Case 

The story told by Jeff gives an insight into the 
elements of destitution that may apply to 
rejected asylum seekers who have appealed 
against the negative decision of the asylum 
authorities before the Council of State.10 Jeffõs 
story is also similar to stories told by definitely 
rejected asylum seekers who have reasons to 

                                                      
10 If a foreigner applies for asylum in Belgium, his/her 

application will be registered by the Foreigners Office 
(in original language Office des Etrangers / Dienst 
Vreemdelingenzaken) who, as a first step, will examine 
whether Belgium is responsible for examining the 
application under Dublin II rules. If this is the case, the 
Foreigners Office transmits the application to the 
General Commissariat for Refugees and Stateless 
Persons (hereinafter referred to as òCGRAó, in original 
language: Commissariat général aux réfugiés et 
apatrides/  Commissariaat-generaal voor de vluchtelingen 
en de staatlozen). The CGRA is entrusted with deciding 
upon an asylum claim at the first instance, and a special 
administrative tribunal, the Council for Foreigners' 
Disputes (hereinafter referred to as òCCEó in original 
language: Conseil du contentieux des étrangers/Raad 
voor Vreemdelingenbetwistingen) is entrusted with the 
examination of appeal against CGRA decisions. CCE 
decisions can be appealed to the Council of State (in 
original language: Conseil dõEtat/Raad van State) that is 
the higher administrative court. Since June 2007, the 
procedure at the Council of State has changed in 
foreigners affairs: first a òfilter procedureó (quick 
decision on the admissibility of the appeal), and if 
accepted the Council of State will decide on the merits 
of the appeal. This new òfilteró procedure on 
admissibility has as a clear objective to reduce the 
duration of the appeal before the Council of State. The 
Law obliges the council of State to decide about the 
admissibility of the appeal within 8 days. Only  a small 
percentage of the appeals are successful at the stage of 
admissibility. This reform has thus induced a sharp 
decrease in the number of rejected asylum seekers who 
will remain a long time in the situation of appeal at the 
Council of State. Moreover asylum seekers may be fined 
if the appeal is considered by the Council of State as 
being abusive: this measure has a deterrent effect. The 
appeal at the Council of State has no suspensive effect: 
it means that asylum seekers in appeal to the Council 
will be illegally staying at the territory and subject to 
removal. 
Before June 2007, the asylum procedure was divided 
into an admissibility and a determination phase. The first 
decision on an asylum claim was taken by the Foreigners 
Office which examined whether an asylum claim could 
be declared admissible; the CGRA examined the case in 
the second instance and appeal could be made the 
Council of State. In the determination phase the CGRA 
examined the asylum claim on its merits and decisions 
could be appealed to the Permanent Refugee Appeals 
Commission (in original language: Commission 
Permanente de Recours des Refugiés/ Vaste Beroeps-
commissie voor Vluchtelingen) in the second instance and 
final appeal to the Council of State. At the beginning of 
2009, a good number of asylum seekers who introduced 
an appeal at the Council of the State in the framework 
of the former asylum procedure, have still not received 
a final decision. For example, as of 30 September 
2008, 3973 persons who had introduced an appeal at 
the Council of State within the former procedure were 
still hosted in reception centre for asylum seekers. By 
comparison only 304 persons having appealed to the 
Council of State in the new procedure were hosted in 
reception centres.  

apply for regularisation. Asylum seekers who 
have appealed at the Council of State are 
irregularly staying on the Belgium territory.  

In Belgium interviews were also conducted with 
rejected asylum seekers and irregular migrants 
who have applied for regularisation. The 
factors which combine Jeffõs case with the cases 
of other third-country nationals interviewed 
are: having no or limited legal entitlements 
leading to the inability to meet basic needs, 
reliance on charity for survival, being socially 
excluded, the Stateõs awareness of their 
presence on the territory, and having no way 
out of destitution. However, what makes the 
case of definitely rejected asylum seekers and 
irregular migrants distinct from asylum seekers 
in appeal to the Council of State is that they 
are left without any form of social support 
provided by the State. Asylum seekers in 
appeal at the Council of State have the right to 
receive continued social assistance (through 
housing in a reception centre). Yet, according to 
the NGOs spoken to, there are cases of asylum 
seekers in appeal who, due to their extreme 
fear of removal, do not benefit from their right 
to receive social assistance.  

The stories told by the interviewees provide 
insight into the lives of third-country nationals 
living in abject poverty and left without any 
form of social support. Supplementary and 
background information was provided by 
various NGOs working directly with these 
destitute groups. On this basis, several common 
elements can be discerned which are typical 
for third-country nationals in a similar position.  

The following general elements can be taken 
from Jeffõs case that create, shape and sustain 
destitution. 

No or limited entitlements leading to the inability 
to meet basic needs 

Jeff does not receive any social support and is 
living on the streets. He does have access to 
health care and frequently visits a doctor. Jeff 
is not allowed to access the formal labour 
market and is forced to occasionally take up 
irregular employment.  

Asylum seekers who appeal at the Council of 
State11 against a negative decision reached by 
the asylum authorities have, in principle, a right 
to material assistance such as housing, food 
and other material essentials. However, 
material assistance is only provided if the 
asylum seeker in appeal during the 
admissibility phase resides at a designated 
reception centre. For some of these asylum 
seekers, the fear of removal is so great as a 
result of their illegal stay on the territory that 
they are prevented from staying at a reception 

                                                      
11  The Council of State is the Supreme Administrative 

Court of Belgium. 
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centre and benefiting from state support. Thus, 
in practice they miss out on social support. 
Asylum seekers in appeal to the Council of 
State, as long as they remain in the designated 
reception centre, do have the right to access 
health care in a similar way as asylum seekers 
who are in an earlier phase of the asylum 
procedure. However, asylum seekers in appeal 
at the Council of State are not entitled to take 
up employment in the formal labour market. 

Reliance on charity for survival 

Jeff is sleeping at the railway station. He visits 
NGOs for food, clothing and medical 

treatment. 

Some of the asylum seekers in appeal to the 
Council of State during the admissibility phase 
have such a high fear of return that they do not 
exercise their right to material assistance and 
are forced to rely almost entirely on charity for 
survival. Some manage to find an irregular job, 
but this is often not enough to meet all the basic 
needs. They rely on their social networks, 
family and NGOs for their survival. The 
material support concerns housing, food, 
clothing, and medical services. 

Social Exclusion 

For Jeff his social life changed abruptly when 
he lost his residence status. From that moment 
on he had to live a hidden life. From being a 
student, Jeff ended up in detention and then on 
the streets. Jeff is not allowed to access the 
formal labour market and has little social 
contacts any more. His contacts are limited to 
NGO workers and homeless people.  

Destitute asylum seekers in appeal at the 
Council of State become very isolated from 
Belgian society. From first being in the asylum 
procedure with a legal status, they end up in 
an irregular situation. In several cases fear of 
the authorities prevents them from claiming 

their entitlements to continued support. Asylum 
seekers in appeal to the Council of State are 
not entitled to access the formal labour market. 
This leads to even greater exclusion from 
society. 

The Stateõs awareness of their presence on the 
territory 

Jeff had been detained for four months. During 
this period the Belgian authorities did not 
obtain a òlaissez passeró necessary to organise 
his forced return to the DRC. Jeff has appealed 
to the Council of State against the refusal of 
the administrative authorities to admit his 
asylum claim. Additionally, he also applied for 
regularisation. He is thus still within the Belgian 
system. 

Asylum seekers who have appealed against 
the negative decision of the asylum authorities 
have made themselves known to the authorities 

by submitting their appeal. They are within the 
asylum system and the Belgian authorities are 
aware of their presence on the territory. Under 
Belgian law an appeal at the Council of State 
does not have suspensive effect. This means 
that these asylum seekers are subject to 
removal.  

No way out of destitution 

Jeff feels stuck in his destitute situation. Not 
only does he have no financial means to take 
care of himself, he also feels very vulnerable 
because of his irregular status. Jeff cannot 
return to the DRC, not only because of the 

unstable situation and threat of persecution but 
also because he feels that his medical situation 
prevents him from returning.  

Several asylum seekers with an appeal at the 
Council of State are forced into destitution 
because of their irregular status. Returning to 
their home countries is not an option for them. 
Some of these asylum seekers in appeal have a 
fear of ill treatment upon return, which is shown 
by the fact that they would rather live in 
insecure housing conditions or on the streets 
than be in a reception centre and at risk of 
removal. It should be noted again that this 
group of asylum seekers considers that despite 
their irregular status they are still within the 
asylum procedure. They still have the 
expectation that their claims to asylum will 
ultimately be accepted and protection will be 
offered. Return in such a situation is not a 
viable option for them. 

2. Comparable Cases of Destitution 

Applicants for regularisation: finally rejected 
asylum seekers and irregular migrants 

During the country visit to Belgium, interviews 
were also conducted with definitely rejected 
asylum seekers and irregular migrants who 

requested regularisation under Belgian law.12 
The fact that they applied for regularisation 
does not alter their status. In other words, their 
stay on the Belgium territory remains illegal. 
The reasons why regularisation has been 
requested differ, from medical reasons, to 
practical reasons such as the respective 
embassyõs lack of cooperation. 

The destitute situation of rejected asylum 
seekers and irregular migrants who applied for 
regularisation is comparable in some aspects to 
cases of asylum seekers who have lodged an 
appeal at the Council of State. However, their 
legal situation is worse since they do not have 
the right to receive any kind of social support 
from the state. Yet, they are also bound by the 
same common five elements; having no or 
limited legal entitlements leading to the 
inability to meet basic needs, reliance on 

                                                      
12  Articles 9bis and 9ter of Law 15/12/1980. 
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charity for survival, being socially excluded, 
the Stateõs awareness of their presence on the 
territory, and having no way out of destitution. 
The differences in the social and legal situation 
specific for this group, compared with asylum 
seekers in appeal, will be discussed 
accordingly. 

Limited entitlements leading to the inability to 
meet basic needs 

Similar to asylum seekers with an appeal 
pending at the Council of State, the stay of 
definitely rejected asylum seekers and 
irregular migrants who applied for 

regularisation remains irregular. The fact that 
they have applied for regularisation does not 
alter their status or confer them with certain 
entitlements. Asylum seekers in appeal, 
definitely rejected asylum seekers and 
irregular migrants who applied for asylum are 
not entitled to access the formal labour market. 
Compared to asylum seekers in appeal, 
definitely rejected asylum seekers and 
irregular migrants have more restricted access 
to health care. This is limited to òurgent medical 
care.ó Furthermore, an important difference is 
that in principle definitely rejected asylum 
seekers and irregular migrants do not have any 
rights to receive material assistance. The right 
for definitely rejected asylum seekers to 
receive social support such as housing and food 
ceases when the period given to leave the 
territory has expired. However the law 
foresees 4 situations where reception (housing 
and food) may be pursued13. These are: 1) 
medical reasons (in this case the foreigner must 
produce a medical certificate and the proof 
that he asked regularisation for medical 
reasons (art. 9ter of Law 15/12/1980); 2) 
other reasons of absolute necessity14; 3) family 
unity (right to stay with the husband/wife, 
partner, parents or children who do still have 
the right to reception within the asylum 

procedure); 4) during the preparation of 
voluntary return.  

Irregular migrants are generally not eligible 
for social support. One exception is definitely 
rejected asylum seekers and irregular migrants 
with children: they are entitled to remain in 
reception centres. However, given the fact that 
fear of detention and removal is so high, some 
do not to exercise this right in practice. The 

                                                      
13  Article 7 of Law 12/01/2007 on reception of asylum 

seekers and other categories of foreigners. 
14  Instructions given by Fedasil (the federal agency 

responsible for the reception of asylum seekers) 
released on 23 January 2008 foresees the following 
cases of absolute necessity: 1) when the foreigner asked 
a prolongation of the order to removal in view of 
finishing the school year; 2) lack of documents necessary 
for the return; 3) statelessness; 4) from the 7th month of 
pregnancy; 5) the foreigner who asked for 
regularisation on the basis that he/she is the parent of a 
Belgian child 

extremely limited entitlements under Belgium 
law result in the situation that definitely 
rejected asylum seekers and irregular migrants 
who have applied for regularisation are 
sometimes unable to meet their basic needs 
themselves.  

Reliance on charity for survival 

Since definitely rejected asylum seekers and 
irregular migrants who applied for 
regularisation are not entitled to receive any 
kind of material or financial assistance, their 
reliance on charity for survival is higher when 
compared with asylum seekers in appeal to the 

Council of State. A large number of this group 
reside in reception centres. Some of them who 
appealed to the Council of State in the 
framework of the former asylum procedure 
even receive financial support.  

Social Exclusion 

The level of social exclusion for this group is 
similar to that experienced by asylum seekers 
who lodged an appeal at the Council of State. 
However, some irregular migrants who found 
themselves in an irregular situation from the 
beginning of their stay in Belgium were 
already isolated from society.  

The Stateõs awareness of their presence on the 
territory 

By submitting a request for regularisation, 
definitely rejected asylum seekers and 
irregular migrants are known to the Belgian 
authorities. 

No way out of destitution 

Definitely rejected asylum seekers and 
irregular migrants sometimes live in abject 
poverty and are desperate about the situation 
they find themselves in. Their only hope for a 
change for the better is that their request for 
regularisation will be recognised. Yet these 

procedures can take several years, during 
which they are subject to removal. Many 
rejected asylum seekers are afraid of ill 
treatment upon return. Applicants for 
regularisation may have various reasons why 
they are unable to return and want to stay in 
Belgium, these reasons ð as recognised by case 
law ð may be: medical reasons, the practical 
impossibility of return (i.e. of a factual or 
administrative nature), special ties with Belgium, 
statelessness or being the victim of human 
trafficking.  

3. Relevant Status under Asylum Law 

This section will provide a short description of 
the relevant asylum status under Belgium law. 
This is useful in providing general legal 
background information for cases of asylum 
seekers in appeal to the Council of State, 
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rejected asylum seekers and irregular migrants 
who applied for regularisation.15 

3.1 Relevant Asylum Laws 

The most relevant regulations on asylum in 
Belgium are contained in the òLaw of 
15/12/1980 concerning the access to the 
territory, the residence, the settling and the 
removal of foreignersó16 (often referred to as 
the Belgian Foreigners Act). 

3.2 Asylum status 

Belgium offers three forms of protection: 
refugee status, subsidiary protection and 

temporary protection. 

Recognised Refugee17 

The regular refugee status18 is issued in 
accordance with Art. 1 A (2) of the 1951 
Refugee Convention which has been 
incorporated in Article 48/3 of the Belgian 
Foreigners Act.  

Persons under Subsidiary Protection  

This form of protection was introduced in 
October 2006 and can be issued to third-
country nationals or stateless persons who do 
not qualify for refugee status, who cannot 
benefit from Art. 9ter of the Belgian Foreigners 
Act and for whom there are well founded 
reasons to believe that, in the case of returning 
to the country of origin, respectively to the 
country where he/she has his habitual 
residence, he/she will be exposed to a serious 
risk, and who cannot or, due to this risk, obtain 
the protection of that country. The following 
serious risks are recognised:  

 death penalty or execution 

 torture or inhuman or degrading treatment 
or punishment  

 serious threat to a personõs life by reason 
of indiscriminate violence in situations of 
international or internal armed conflict.19 

Persons under Temporary Protection 

Temporary protection may be offered under 
Belgian law to third-country nationals who are 
granted temporary protection on the basis of a 
resolution by the EU Council pursuant to EU 

                                                      
15  Legal questionnaires were completed by legal experts 

from Caritas international Belgium, Centre pour l'égalité 
des chances et la lutte contre le racisme, and the Vlaams 
Minderheden Centrum (VMC).  

16  Original language: Loi du 15/12/1980 sur l´accès au 
territoire, le séjour, l`établissment et l`éloignement des 
étrangers. The last change to this law were brought by 
the Law 15/09/2006 and entered into force in June 
2007. 

17  Original language: Réfugié reconnu. 
18  Articles 48 to 49/2 of Law 15/12/1980. 
19  Article 48/4 of Law 15/12/1980. 

Directive 2001/55/EC.20 The instrument of 
temporary protection is regulated in Art. 
57/29 to 57/36 of the Belgian Foreigners Act. 

Persons to be authorised to stay because of 
serious medical reasons (Art. 9ter) 

According to Art. 9ter of the Belgian Foreigners 
Act, the foreigner who suffers from òan illness 
which constitutes a real risk to his life or his 
physical integrity or a real risk of inhuman or 
degrading treatment should there not be an 
adequate treatment in his country of origin or his 
country of residenceó can apply for an 
authorization of residence.  

The procedure has two phases. First is the 
admissibility test: The Aliens Office checks if the 
person has an identity document, no criminal 
record, and if the file is complete. In the second 
phase, a doctor will enquire as to the 
seriousness of the illness and the possibility of 
receiving adequate medical treatment in the 
country of origin. During the admissibility 
phase, the ò9ter applicantó has right to reside 
in a reception centre. If his application is 
declared admissible, he will be given an 
òattestation of matriculationó which is a 
precarious permit of residence (to be renewed 
every 3 months) but which entitles the applicant 
to receive social assistance from the Social 
Welfare Office. 

4. Removal of Illegally Staying Third-
Country Nationals: Obstacles, 
Practice and Solutions  

This section briefly discusses the recognised 
obstacles to removal in Belgian law, the 
possible legal solutions in such cases and the 
implementation of the laws on return in 
practice.  

4.1 Grounds for Non-Removal 

Besides the grounds for non-removal that lead 
to refugee status, subsidiary or temporary 
protection, the Belgium administrative practice 
recognises on a discretionary basis other 
obstacles to removal that prevent the third-
country national from leaving Belgium. 
Discretion is left to the authorities to decide 
whether these obstacles lead to a prolonged 
stay or residence status.  

The following practical obstacles are 
recognised: 

 Lack of required travel documents 

 No (safe) travel route to country of origin 

                                                      
20  Council Directive 2001/55/EC of 20 July 2001 on 

minimum standards for giving temporary protection in 
the event of a mass influx of displaced persons and 
measures promoting a balance of efforts between 
Member States in receiving such persons and bearing 
the consequences thereof. 
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 Unsafe country of origin (i.e. existence of 
international or internal conflict). 

Other obstacles identified under Article 21 of 
the Law 15/12/1980 and Article 7 of the Law 
12/01/2007 on reception of asylum seekers 
and several Circulars, of which the most 
important ones are: 

 School enrolment: Section 2 of Circular 
letter of 29/04/2003 related to the 
removal of families with children enrolled 
younger than age 18 ð Intervention of the 
police services in schools21 

 Third-country nationals who are the non-
separated spouse of a Belgian man or 
woman22; and, related to this, family ties 
with a Belgian child or partner: Circular 
letter related to approval of authorisation 
of residence on the basis of cohabitation 
within the scope of a permanent 
relationship, 30/09/200623 

 A third-country national who is the 
caretaker of a child legally residing in 
Belgium24 

4.2 Legal Solutions in case of Obstacles to 
Removal 

Short and medium term legal solutions: 
Suspension of removal 

An illegally staying third-country national on 
Belgium territory who received a removal 
order can apply for a prolongation of the 
removal order: a so-called òSuspension of 
Removal.ó This instrument is only used in 
exceptional circumstances and is not explicitly 
communicated. It is a matter of practice and at 
the discretion of the authorities. This instrument 
could be used in cases where third-country 
nationals cannot be removed due to the 
existence of temporary obstacles such as 
medical problems and lack of necessary 

documents that are expected to be provided 
shortly. Suspension of the removal order 
bestows few rights: the assurance of non-
removal before the date given and the right to 
receive financial or material assistance. The 
duration of the suspension of the removal order 
depends on the individual case. It ranges from 
one to three months. 

Long term legal solution: Residence permit under 
exceptional circumstances 

                                                      
21  Original language: Point 2 de la Circulaire du 

29/04/2003 relative à l´éloignement des familles avec 
enfant(s) scolarisé(s) de moins de 18 ans ð Intervention 
des services de police dans les écoles. 

22  Article 21(3) of Law 15/12/1980. 
23  Original language: Circulaire relative à l´octroi d´une 

autorisation de séjour sur la base de la cohabitation 
dans le cadre d´une relation durable du 30/09/2006.  

24  Article 21(2) of Law 15/12/1980. 

Under Article 9bis of Law 15/12/1980, a 
third-country national is offered the possibility 
of regularisation by means of a residence 
permit under exceptional circumstances. The 
issuance of such a residence permit is at the 
discretion of the relevant authorities: no 
automatic right is derived from it. Exceptional 
circumstances must exist where it is impossible 
or extremely difficult for the third-country 
national to return to his/her country of origin. 
Examples of exceptional circumstances already 
identified in the Belgian case law are: practical 
impossibility to return (i.e. of a factual or 
administrative nature), statelessness, those who 
are victims of a long asylum procedure (i.e. 
generally 4 years, or 3 years for families with 
children between 6 and 18 attending school), 
special ties with Belgium or a Belgian citizen, 
and the third-country national being a victim of 
human trafficking. Additional criteria have only 
recently been established upon which a 
residence permit might be issued on the 
grounds of exceptional circumstances.25  

Assessing the request for regularisation is done 
without the applicant present. The duration of 
the whole procedure ranges from between 1 
and 2 years, but certain applicants must wait 
up to 3 years. In principle, the request for 
regularisation does not affect the legal status 
of the applicant. Thus, illegally staying third-
country nationals who have requested 
regularisation are still subject to removal. The 
period for which such a residence permit is 
issued can either be date limited or of an 
indefinite timescale. Most of the time, the 
residence permit is limited in duration and 
assorted with conditions (re employment, 
formation, identification é). If these conditions 
are fulfilled, then the residence permit is 
prolonged.  

5. Dimensions of destitution 

This section will give a detailed overview of 
what it means to be destitute for asylum 
seekers who have appealed against a decision 
reached upon their asylum claim and illegally 

                                                      
25 In March 2008 the founding agreement of the new 

government foresaw that a circular letter would make 
public the criteria the administration should follow for 
regularising undocumented migrants who have 
developed strong ties with Belgium. For a long time, 
despite a lot of pressure from civil society and the 
undocumented migrants themselves, no circular was 
published, and many applications which would be 
possibly successful under the new rule were dismissed. 
Only more than one year later, on 19 July 2009, the 
parties supporting a new government (òVan Rumpoy IIó) 
agreed finally on a set of new, but rather narrow 
criteria (Instruction relative ¨ lõapplication de lõancien 
article 9,3 et de lõarticle 9bis de la loi sur les étrangers. 
See www.dofi.fgov.be/fr/Instructions_9_3.pdf. The 
Council of State, however, has rescinded these 
instructions by decision of 11 Dec. 2009 on the ground 
that there was no sufficient legal basis for them in the 
relevant laws. At the moment, decisions are made on a 
case-to-case basis. 

http://www.dofi.fgov.be/fr/Instructions_9_3.pdf
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staying third-country nationals who have 
applied for regularisation. It is based upon 
information provided by the interviewed 
persons from the focus group, as well as 
additional information provided by JRS 
Belgium and other NGOs.26 

5.1 Health 

òI am depressed and I donõt know when my 
problems will be solved. I have lung problems. I 
feel fragile. It is winter and I am sleeping in the 
streets. I go to Médecins Sans Frontières to ask 
for help.ó 

ð male asylum seeker in appeal at the Council 

of State, from the Democratic Republic of 
Congo, 42 years old ð 

Access to health care 

Asylum seekers who have appealed against a 
negative decision on their claim have access to 
health care through the reception centre or the 
Social Welfare Office27 where they are 
registered.28 In theory, these asylum seekers 
can still benefit from public health insurance 
and can access health services on an equal 
footing to Belgian citizens. In cases where the 
Social Welfare Office did not register an 
asylum seeker for public health insurance, 
medical treatment may be received upon 
approval by the Social Welfare Office or 
reception centre. In these situations an 
agreement of payment is reached with the 
medical care provider. These procedures are 
very complex and obstacles exist in practice.29 

Rejected asylum seekers and irregular 
migrants, including those who have applied for 
regularisation,30 have the right to receive 
òurgent medical careó according to Royal 
Decree of 12 December 1996.31 Urgent 
medical care can be both of a preventive or 
curative nature and can be given in ambulant 
care or at the hospital. The exact meaning of 

the term leaves room for discussion. However, it 
is ultimately the medical staff that decides 
whether medical care is needed and urgent. 
Examples of urgent medical care are: an 
operation, childbirth or examinations necessary 
for diagnosis. Irregular migrants are entitled to 

                                                      
26  Legal questionnaires were completed by legal experts 

from Caritas international Belgium, Centre pour l'égalité 
des chances et la lutte contre le racisme, and the Vlaams 
Minderheden Centrum (VMC). 

27  Original language: OCMW (Openbaar Centrum voor 
Maatschappelijk Welzijn) / CPAS (Centre Public 
d´Action Sociale). 

28  Pursuant to the Organic Law of 8 July 1976 on Public 
Social Welfare Centres. 

29  For more information see the next section òBarriers to 
access health care.ó 

30  In accordance with Articles 9bis and 9ter of Law 
15/12/1980.  

31  Original language: Arrêté royal relatif à l'aide 
médicale urgente octroyée par les centres publics 
d´aide sociale aux étrangers qui séjournent illégalement 
dans le Royaume (M.B. 12 Decembre 1996). 

receive urgent medical care free of charge in 
case they have insufficient financial resources. 
In principle, accessing other health treatments 
requires payment. 

In cases where a doctor provides medical care 
to an irregular migrant, the costs can be 
reimbursed through a complex administrative 
procedure at the Social Welfare Centre. The 
medical care provider is required to issue a 
òCertificate of Urgent Medical Careó to the 
irregular migrant that is necessary for a 
repayment of the medical costs by the Social 
Welfare Centre. Normally, the irregular 
migrant first has to obtain such a medical 
certificate from the doctor and give it to the 
Social Welfare Office before medical 
treatment is received. Only in urgent cases can 
the certificate be obtained after the medical 
treatment has been received. The irregular 
migrant has to hand over such a medical 
certificate to the Social Welfare Office which 
decides upon the agreement of payment 
between the Centre and the medical care 
provider. Article 4 of the same Royal Decree 
stipulates that the information stated in the 
medical certificates is confidential and will only 
be used for the purpose of reimbursing the 
costs and never for other purposes such as the 
disclosure of identity to the relevant authorities. 
In addition, medical professionals are bound 
by their professional discretion.32 

Generally, health insurance is required to 
access medical services without payment. 
Irregular migrants are in principle not eligible 
for public health insurance. In theory, irregular 
migrants can also seek insurance through a 
private insurance company, but given the high 
costs involved this is not a real possibility.  

Barriers to access health care 

The findings show that although asylum seekers 
in appeal, definitely rejected asylum seekers 
and irregular migrants who have applied for 
regularisation have certain rights to access 
health care, the exercise of this right is often 
denied in practice. As identified in the 
interviews, the main obstacles to receiving 
medical treatment are: 

Lack of information among third-country 
nationals and medical staff 

The Belgian system of reimbursement of 
medical treatment is very complex. Many third-
country nationals who could obtain medical 
assistance do not exercise their right to medical 
care, simply because they do not know about 
the possibility. These persons often go to 

                                                      
32  The NGOs spoken to did not know of any cases where 

the medical staff did disclose the identity of irregular 
migrants to the immigration authorities.  



 

 
 

18 

NGOs, such as Médecins du Monde33 
(hereinafter referred to as MDM) who offer 
free medical treatment, although they might be 
entitled to have the costs of medical treatment 
covered by the Social Welfare Office or the 
reception centre. There is a lack of knowledge 
both on the side of the third-country national 
and on the side of many doctors who do not 
think the current health system for third-country 
nationals is transparent and who do not know 
what their respective roles are.34  

Complex administrative procedures and 
differences in application 

Individual Social Welfare Offices apply the 
healthcare rules differently. This is another 
obstacle that limits access to health care for 
third-country nationals. According to MSF, the 
implementation of rules on health care for 
third-country nationals varies not only from city 
to city, but also from district to district within a 
given city. Brussels has 19 different districts 
and the application of the law differs 
depending on which Social Welfare Office 
processes the request. These differences are 
caused by the level of autonomy left to the 
Social Welfare Centre and the use of vague 
terms and notions in the legislation (for 
example the lack of definition of the term 
òurgent medical careó). Therefore, access to 
health care not only depends on entitlements 
under law but also on the internal organisation 
and policy of the respective Social Welfare 
Centre. According to MSF, one Social Welfare 
Centre may issue a òhealth certificateó valid 
for three months listing the General 
Practitioners and pharmacists that can be 
consulted, while another Social Welfare Centre 
does not provide any information about which 
health providers may be consulted, leaving the 
third-country national at a loss.  

MSF reports on the illogical structure of the 
current system: rejected asylum seekers and 
irregular migrants have first to consult a doctor 
to prove that they are ill and in need of 
medical care in order to get a medical 
certificate to be given to the Social Welfare 
Office. After that, they visit the doctor again 
for treatment. 

                                                      
33 Information on Médecins du monde (MDM) may be 

found on www.medecinsdumonde.be   
Until September 2007, Médecins Sans Frontières (MSF), 
an international humanitarian aid organisation that 
provides emergency medical assistance to populations in 
danger in more than 70 countries, was offering free 
medical care at MSF clinics in Antwerp, Brussels and 
Liège. At the beginning of 2009, the free clinic in Liège 
has been closed, the one is Brussels has been taken over 
by MDM and the one in Antwerp will be soon handed 
over to MDM. 

34  For this reason, MSF ran a project aimed at informing 
the general practitioners of the term òUrgent Medical 
Careó and the related regulations. 

The way the relevant legislation is implemented 
differently by each Social Welfare Centre is 
also an issue of concern for the doctor 
providing the service. Before actually providing 
the medical treatment, the doctor himself has to 
find out which Social Welfare Centre is 
responsible and the exact legal status of the 
patient. As the procedure is time consuming, 
some doctors prefer to provide a free 
consultation or treatment. MSF noted that the 
failure of the public health system to provide 
healthcare to third-country nationals is often 
felt by the medical practitioners.  

Duration of the administrative procedure  

Another issue of concern is the duration of the 
administrative procedure. It takes a long time 
for the Social Welfare Centre to get all the 
necessary relevant information to decide 
whether or not, and to which extent, the third-
country national in question qualifies for 
medical assistance. During this process a doctor 
and a social worker are involved in 
determining the medical need as well as the 
social and legal status. If the Social Welfare 
Centre does not issue a health certificate 
allowing medical treatment for a certain 
period of time, the request for reimbursement 
has to be done for every single consultation. 

Health Condition 

Asylum seekers in appeal to the Council of 
State who are residing outside the reception 
centres, definitely rejected asylum seekers and 
irregular migrants who applied for 
regularisation have great difficulties in 
maintaining a healthy lifestyle. In 2006 MSF 
was very concerned about the living conditions 
of these groups because of the impact it has on 
their health35. MSF referred to shelter, food 
and working conditions as the most important 
factors. In particular those who have no secure 
and fixed housing are vulnerable to certain 
diseases and a deteriorating health condition. 

Destitution leads in some cases to malnutrition, 
which weakens the physical condition severely. 
Furthermore, asylum seekers in appeal, 
definitely rejected asylum seekers and 
irregular migrants who are engaged in 
irregular working activities are exposed to 
unhealthy and unsafe working situations.  

According to MSF, access to the health care 
system for third-country nationals does not 
promote the prevention of illness. Irregular 
migrants, asylum seekers in appeal and 
definitely rejected asylum seekers in precarious 
situations are more likely to negate the first 
symptoms of a disease to avoid the opaque 
and bureaucratic public health care system. This 
delay in seeking medical aid has negative 

                                                      
35 The observations made by MSF in 2006 are still 

accurate regarding the situation of destitutes in 2009. 

http://www.medecinsdumonde.be/
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consequences in treating the disease. 
Furthermore, the costs of medical treatment 
normally increase, e.g. the cost of treating the 
first symptoms of diabetes is much lower than 
the cost of treating complications at a later 
stage. Examples given by the interviewees 
were: lung problems, heart problems and HIV. 
Some of them received treatment in the 
hospital, while others received health care 
through NGOs. 

Another crucial aspect is the mental health 
condition of the destitute asylum seekers in 
appeal, definitely rejected asylum seekers and 
irregular migrants. Several of the interviewees 
reported feeling depressed and desperate 
about their situation: they found it difficult to 
forget about their problems. The uncertainty of 
legal status and stay in the country, combined 
with long term poor living conditions, causes 
psychological stress. Some asylum seekers in 
appeal and rejected asylum seekers also suffer 
mental health problems caused by traumatic 
experiences in their country of origin. 
According to Caritas International,36 the mental 
health problems range from sleeping disorders, 
hallucinations, depression and Post-traumatic 
Stress Disorder. CIRÉ37 emphasises that many 
asylum seekers in appeal and rejected asylum 
seekers suffer psychological stress due to 
traumatising events in their country of origin, 
such as rape, torture and violent and abrupt 
separation from family members. Many 
become passive about their situation and are 
unable to fight for themselves.  

Medical Care provided by NGOs  

Due to limited health care access and the 
existence of practical barriers, several NGOs 
provide free medical treatment to irregular 

                                                      
36  The Belgian link of Caritas International, which is a 

worldwide network of 162 Christian organisations that 
together are active in 200 countries. Caritas 
International helps victims of war, natural disasters and 
poverty in their own country or in flight. The organisation 
provides the necessary material and immaterial aid, 
without distinction based on religion, philosophical or 
political conviction. In Belgium, the tasks of the 
organisation include: social accompaniment of asylum 
seekers and foreigners, small-scale reception of asylum 
seekers during the admissibility phase of their asylum 
claim, care for unaccompanied minors and voluntary 
return and reintegration in the country of origin.  

37  Coordination et Initiatives pour et avec les Réfugiés et 
Étrangers (CIRÉ), established in 1954, is an association 
with pluralist associations members who reflect and act 
in a concerted way on questions related to the problems 
of asylum applicants, refugees and irregular migrants. 
The objectives of the association are inter alia to 
reinforce the rights of these persons and to take care 
that the Belgium policies are in conformity with the 
human rights principles and to regard the migrants as 
active citizens. These objectives aim at defending the 
rights of asylum applicants and refugees, and touch 
upon asylum procedure, with detention and return 
policy, the reception of the asylum applicants and the 
regularisations of stay. The pushing forward of these 
objectives is done through political action and/or 
sensitising the public opinion and the political world. 

staying asylum seekers in appeal, definitely 
rejected asylum seekers and irregular migrants. 
MDM is one of these NGOs providing medical 
services to persons in need. Although Belgian 
citizens also benefit from their service, up to 
80% of the patients are irregular migrants, 
rejected asylum seekers and asylum seekers 
awaiting the outcome of their appeal. The 
service provided by MDM ranges from direct 
basic medical care to indirect services, such as 
the provision of information on access to health 
care. 

5.2 Housing 

òI was moving around a lot at friendsõ places. 
Sometimes I also slept for a night at a shelter 
facility of an NGO. And nowénow I am 
homeless, so to say.ó 

ð male irregular migrant who applied for 
asylum, from Morocco, 24 years old ð  

Right to Housing 

Asylum seekers who have appealed to the 
Council of State against the negative decision 
reached by the authorities have the right to 
material assistance, including the right to stay in 
a reception centre.38 The appeal to the Council 
of State does not have suspensive effect. 
According to the NGOs spoken to, some of the 
asylum seekers in appeal to the Council of 
State fear detention and removal when they 
reside in a reception centre and therefore seek 
alternatives.  

Rejected asylum seekers are entitled to remain 
in a reception centre until the order for removal 
has expired.39 Generally, after this time their 
right to material support - including housing ð 
ceases, regardless of whether the rejected 
asylum seekers actually have left the territory. 
There are several exceptions in which the right 
to housing for definitively rejected asylum 
seekers may be prolonged. These have been 

mentioned above.40  

As a general rule, irregular migrants have no 
right to public housing. However, an exception 
is made for irregular migrants and rejected 
asylum seekers with children younger than 18, 
who are unable to supply the necessary 
material care for their children by themselves. 

                                                      
38  The right to social assistance for asylum seekers, 

including housing, is laid down in the Law of 12 January 
2007 on Reception of asylum seekers and other 
categories of foreigners. In original language: Loi du 12 
janvier 2007 sur lõaccueil des demandeurs dõasile et de 
certaines autres cat®gories dõ®trangers. 

39  Or, in cases where the authorities have decided upon a 
prolongation of the removal order after the given date. 
The final decision reached by the authorities in the 
determination phase does not, as such, terminate the 
right to material support: the issuance of a removal 
order is required.  

40  See above: òLimited entitlements leading to the inability 
to meet basic needó under 2. Comparable cases of 
destitution. 
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They have the right to material assistance, 
which includes access to public 
accommodation.41 According to the interviewed 
NGOs, however, many families are in practice 
afraid of exercising this right as they fear 
disclosing themselves to the authorities and 
therefore risking removal. Thus, many families 
in an irregular situation do not make use of the 
reception facilities. 

As regards private accommodation, some form 
of protection is offered to irregular migrants. 
Pursuant to Article 77bis and 77quarter of the 
Law of 15 December 1980, it is punishable for 
landlords to abuse the vulnerable situation of 
irregular migrants. Nevertheless, irregular 
migrants often do not exercise their rights 
under this provision and do not file a lawsuit 
because they fear revealing their legal status 
to the authorities. 

Sleeping Arrangements 

The sleeping arrangements of several of the 
interviewees proved to be very insecure. Some 
of them reported benefiting from shelter 
provided by NGOs or charity organisations. 
Others were left homeless. The main survival 
strategy identified during the interviews was 
the reliance on a network of social relations, 
such as friends, family and ethnic or faith 
communities. One irregular migrant reported to 
have lived the past four years either with his 
girlfriend or with friends in the possession of a 
residence permit. From time to time, he also 
stayed at the shelter facility of an NGO. He 
was reluctant to stay at the facility because 
there were a number of persons with alcohol 
problems staying there and the atmosphere 
was tense, but had no other option left. Another 
interviewee had experienced two years of 
irregular stay in Belgium between two different 
asylum applications. During this period he could 
stay in his former, regular student room thanks 
to his personal relationship with staff working 
at the university. He reports that he never felt 
safe during this period and that he was always 
ready to abscond. He says: òI have been 
detained for one month during my irregular 
stay. This experience showed me how fragile 
my situation wasó. Yet, his more or less 
permanent housing situation allowed him to 
stay within his òstudent environmentó and to try 
to live a normal life. Another interviewee 
reported residing at a railway station during 
the night. One of the interviewees indicated 

                                                      
41  Article 57 of the Organic Law of 8 July 1976 on Public 

Social Welfare Centres and Royal Decree of 
24/06/2004 related to the conditions and provisions 
for granting material support to a minor third-country 
national who stays with his parents illegally in the 
Kingdom (In original language: Arrêté royal du 24 juin 
2004 visant à fixer les conditions et modatlités pour 
l´octroi d´une aide materiélle à un étranger mineur qui 
séjourne avec ses parents illégalement dans le 
Royaume). 

that it is difficult to find private housing: often 
landlords refuse to rent him accommodation 
due to his irregular status.   

Access to shelter 

The shelter facilities offered by the NGOs in 
Brussels are very limited. Due to a lack of 
capacity, some shelter facilities establish 
certain requirements for access, such as legal 
status. In particular public dormitories for 
homeless people often deny access to third-
country nationals with an irregular stay as the 
costs have to be justified to receive 
reimbursement from the state. In 2006, MSF 

reported that destitute asylum seekers in 
appeal, rejected asylum seekers and irregular 
migrants often only get access to shelter after 
they advocated for their placement to the 
respective organisation. Further, the shelter 
provided is only temporary and does not meet 
the needs of those who have been living for 
several years in destitution without the 
possibility of arranging their own housing.  

Effects of insecure sleeping arrangements 

Insecure sleeping arrangements and 
homelessness have negative effects on the 
physical and mental health condition. The 
former results from the exposure to all kind of 
weather conditions, lack of sleep and the 
inability to maintain hygienic standards that 
may lead to respiratory diseases and 
deterioration of the general physical condition. 
Concerning mental health, the unstable sleeping 
situation results in a high level of anxiety, 
feelings of insecurity and desperation. Often, 
as the homeless interviewees conveyed, their 
self-esteem is so low that they cannot find a 
way out of their situation without help from 
outside, and remain rather passive looking for 
short-term solutions to their day-to-day 
survival.  

5.3 Food and Clothing 

òMy parents do not get any support. Sometimes 
my father goes to get some food parcels. We try 
to spend as little money as possible.ó 

ð Female asylum seeker who applied for 
regularisation, from Albania, 22 years old ð 

Asylum seekers in appeal to the Council of 
State against a decision reached by the asylum 
authorities have the right to receive financial 
support or material assistance, including food. 
Material assistance is only provided on the 
condition that the asylum seekers in appeal 
reside in designated reception centres. This 
continued right to social assistance has been 
recognised by the Belgian Court of 
Arbitrage.42 Yet, based upon the information 
provided by the NGOs, there are cases of 

                                                      
42 See Judgment of the Court of Arbitration, no. 43/98 of 

22/4/1998.  
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asylum seekers in appeal at the Council of 
State who do not exercise their right to stay in 
reception centres due to the fear of return. In 
this way they also miss out on food supplies 
and other material essentials.  

Definitively rejected asylum seekers and 
irregular migrants are generally not entitled to 
material assistance, including food. However, 
irregular migrants and rejected asylum seekers 
with children under 18 are entitled to reside in 
reception centres and receive material support, 
including food and clothing. Fear of detention 
and removal means many families do not make 
use of this possibility and have to rely on 
alternatives for food.  

Generally, irregular migrants and rejected 
asylum seekers fall through the social òsafety 
netó and rely almost entirely on NGOs and 
other civil society actors, friends or public soup 
kitchens in order to meet their basic food and 
clothing needs. One example of a soup kitchen 
is òMother Teresa,ó where destitute people can 
receive food twice a day. These services are 
provided regardless of status. Similarly, other 
organisations, such as L´Olivier43 give clothes to 
those in need. Most of the interviewees had 
already used one of these informal strategies 
in cases of need. For some it is the only way to 
survive and to meet their basic needs without 
violating the law through illegal employment or 
stealing. All of the interviewees expressed a 
desire to be able to take care of themselves 
through working and earning a living on their 
own. 

5.4 Work 

òNo one of my family is allowed to work legally. 
My father works in construction and my mother 
within the cleaning sector. Me, I am working 
since I am 16 years old. I have an official 
contract as a student, but I work every day, 
which is much more than the official working 
hours.ó  

                                                      
43 The Society of Saint-Vincent de Paul comprises of 

850,000 volunteers worldwide. In Belgium they number 
3,500, divided among 360 local groups called 
ôConferencesõ. The 'Olivier' is a specialised centre whose 
goal is to bring help to third-country nationals, be they 
refugees or displaced persons, whatever their status in 
Belgium or in their country of origin. Their desire is to 
listen to, to come to know and to befriend these 
marginalised and misunderstood people. The "Olivier" is 
also committed to looking and going further, working 
'upstream' to promote a fairer and more consistent 
asylum system. The "Olivier" provides the following 
services: documentation, training and advice centre, a 
service providing information on developing countries, 
free legal service, food parcels, kitchen offering cold 
meals, relief fund, launderette, literacy classes, removals 
and donation collection service, provision of furniture, 
clothing, bric-a-brac and kitchen equipment, health care 
and medicine, caring and personal listening service, long 
term community proximity support for refugee families, 
and strengthening the system of vincentian networks.  

ð Female asylum seeker who applied for 
regularisation, from Albania, 22 years old ð 

Right to access the formal labour market  

Asylum seekers in appeal to the Council of 
State, rejected asylum seekers and irregular 
migrants are not allowed to work. An exception 
is made for minors who are fulfilling an 
apprenticeship as part of their education. 
Another exception is the category of irregular 
migrants who are awaiting the decision upon 
regularisation in the context of the 
regularisation campaign of 22/12/1999: they 
may be issued with a provisional work permit44.  

Exploitation 

Exploitation is a widespread phenomenon 
within the informal labour market. Asylum 
seekers in appeal, definitely rejected asylum 
seekers and irregular migrants are particularly 
vulnerable. Many of them fear return to the 
county of origin for different reasons and this 
means they are not always capable of 
standing up for themselves. Furthermore, there 
are those among these groups of third-county 
nationals who have mental health problems due 
to traumatic experiences in their country of 
origin or their destitute and insecure situation in 
Belgium.  

5.5 Life planning 

òNothing positive has happened to me so far in 
Belgium. I am very sad about everything. I am 
very sick. I have HIV and also heart problems. 
Also my child is getting health problems. The 
authorities do not really listen to me. Every day I 
am in fear that I will be removed.ó 

ð Male rejected asylum seeker who applied for 
regularisation, from the Former Yugoslavia, 44 
years old ð 

Living a life in destitution for asylum seekers in 
appeal, definitely rejected asylum seeker and 

irregular migrants is characterised by a strong 
feeling of having no element of choice to leave 
their situation behind. All interviewees reported 
that their only way out of destitution would be 
obtaining residence and a work permit. Some 
interviewees stated that the loss of a legal 
status was for them the starting point of living 
in abject poverty. The loss of residence rights is 
accompanied by the fear of detention and 
removal to the country of origin. Although for 
asylum seekers who have appealed at the 
Council of State the loss of residence rights is 
not accompanied by the loss of the right to 
material or financial assistance, some of them 
are prevented from continuing to benefit from 
this material assistance because their fear of 
removal is so high that staying at a public 
accommodation centre is no option. 

                                                      
44 Nowadays only a few dozen persons remain in this 

situation.  
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For asylum seekers in appeal, definitely 
rejected asylum seekers and irregular migrants 
who applied for regularisation, different 
reasons may exist why return to the country of 
origin is not an option, even if this results in 
destitution and a struggle for survival in 
Belgium. Asylum seekers in appeal to the 
Council of State, even though their stay is not 
allowed, are still within the asylum process; the 
Belgium state has not yet reached a final 
decision whether they are in need of 
protection. These asylum seekers claimed 
protection when entering Belgium and have 
legitimate reasons to remain in the territory 
until a final decision has been reached. Many 
rejected asylum seekers and asylum seekers in 
appeal are afraid to return to their country of 
origin: they perceive themselves as refugees 
and fear persecution upon return. This is 
illustrated by the fact that, according to the 
NGOs spoken too, a number of asylum seekers 
in appeal do not make use of the reception 
centres because of this fear, even though 
entitled to do so. Applicants for a 
regularisation to stay ð definitely rejected 
asylum seekers, asylum seekers in appeal or 
irregular migrants ð all have reasons for their 
request, including long asylum procedure, 
medical reasons, special ties with Belgium or 
Belgium citizens, or the practical impossibility of 
removal. Most of them would face extreme 
hardship upon return given the fact that the 
majority of them have been staying in the 
Belgian territory for long periods of time. 
According to the NGOs consulted, predominant 
reasons for not returning to the respective 
country of origin are: fear of persecution upon 
return, an unstable political regime and the 
outbreak of violence, medical reasons such as 
the lack of medical facilities necessary for 
treatment of disease, and practical reasons, 
such as missing travel documents or 
identification papers. In addition, those third-

country nationals whose children have been 
born in Belgium want to give their children a 
future in the country.  

All interviewees expressed feeling stuck in a 
situation without any better alternative. The 
majority of the interviewees perceive 
themselves as forced to live in such 
circumstances. Some have an extreme fear of 
being returned because of persecution, while 
others stated that their respective embassies 
refused to issue the necessary travel documents. 
For the interviewed asylum seekers in appeal 
at the Council of State great disbelief existed 
about the fact that their stay was irregular 
even though they were still within the asylum 
procedure, and at the same time living in 
absolute poverty. They expected to be offered 
some form of international protection. Rejected 
asylum seekers and irregular migrants who 
applied for regularisation are subject to 

removal and have no social support, yet no 
decision has been reached upon the validity of 
their claims.  

Living a life in destitution  

Asylum seekers in appeal to the Council of 
State, definitely rejected asylum seekers and 
irregular migrants live on the margins of 
society: not only in financial terms but also 
concerning their social integration. Financially 
they find themselves in a precarious situation 
because they are mostly engaged in the 
informal market or living on very limited social 
assistance, sometimes only provided as service 

in kind. The dependency on their social network 
or on statutory support mechanisms is hard to 
accept for those destitute migrants who want to 
live an autonomous life. Many of them are 
highly educated and able to earn a living if 
they would be given the chance to do so. The 
ongoing dependency on other people often 
causes cases of depression and lack of self-
esteem.  

Furthermore, integration into Belgium society is 
hindered by the lack of work and other social 
activities that normally constitute a daily 
routine. There are various degrees of exclusion, 
however, and the extent of exclusion depends 
on many factors such as educational 
background, health, age, or the ability to 
speak one of the national languages. Exclusion 
is less for young people who either followed 
the normal school education in Belgium or 
studied regularly for some years at university. 
Through these activities they are able to 
maintain a network of friends despite the 
difficulty of living with an uncertain legal status. 
Most of the interviewees reported spending 
their day at home, watching TV if they have 
one and doing nothing all day. Many reported 
staying inside as much as possible: they live 
òhiddenó lives since they fear the authorities. 
Most of the interviewees reported feeling 
bored and useless.  

It is a very difficult situation for them and they 
feel more and more stuck without seeing a way 
out. One female applicant for regularisation 
stated that she was highly frustrated about 
having to repeat her story to different 
institutions and social actors (e.g. doctors) 
without seeing any change in her actual 
situation. According to JRS Belgium, destitute 
irregular migrants and definitely rejected 
asylum seekers only make short-term plans for 
the future and focus their daily life on resolving 
the actual pressing problems of the moment. In 
fact they are waiting for this situation to 
change. They feel that this decision is in the 
hands of the Belgian authorities. One 
interviewee reported that even if he could now 
take an educational course he would not do so. 
He would not want to invest in a òdreamó, 
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which could suddenly be destroyed by a 
forced removal. The need to escape the 
insecure living situation becomes more and 
more the focal point of life. One migrant says: 
òI am desperate to arrange my documents. I 
cannot make any decision by myself. I am just 
waiting for an answer. I am every day afraid 
to be sent back homeó. 

Many of the interviewees are desperate about 
time passing without any improvement or hope 
of improvement in their situation. One male 
migrant is very pessimistic, fearing that he will 
never be able to build up a family as long as 
the situation does not change. He describes the 
loss of his residence status as a loss of who he 
was and his prospects. For the majority, the 
uncertainty of legal status and the lack of a 
transparent procedure cause anxiety and 
depression. Feelings of bitterness accompany 
their descriptions about their current situation.  

6. Conclusions and Recommendations 

6.1 Inconsistencies and flaws in the Stateõs 
law, policies and practice resulting in 
destitution 

Access to Health Care 

1. The extent of the legal entitlements to 
health care depends on the legal 
background of the third-country national: 
those within the asylum procedure have 
broader access to health care than 
rejected asylum seekers and irregular 
migrants.  

2. The Belgium health system has complex 
administrative procedures and the local 
Social Welfare Offices implement the rules 
differently. Access to health care therefore 
differs depending on where the third-
country national is located. Access to 
health care is often denied in practice due 

to long administrative procedures, lack of 
knowledge among medical staff and third-
country nationals and differences in 
implementation. 

Asylum and social support:  

3. Asylum seekers who have appealed at the 
Council of State against a negative 
decision reached by the authorities are 
entitled to receive continued material 
assistance from the State when residing in 
public reception centres. However, for 
some asylum seekers the fact that they are 
subject to removal causes such a high fear 
that prevents them from exercising their 
rights to this assistance. 

4. Rejected asylum seekers and irregular 
migrants who have applied for 
regularisation are in principle not entitled 
to receive material assistance. This is only 

offered to families with young children. 
Because of the fear of removal some 
families are afraid to stay in public 
reception centres and for this reason do 
not enjoy material support.  

Return: 

5. Asylum seekers in appeal to the Council of 
State are illegally staying on the territory 
and therefore subject to removal, although 
they are still within the asylum procedure.  

6.2 Consequences of the Stateõs law, policies 
and practices 

For asylum seekers in appeal at the Council of 
State, definitely rejected asylum seekers and 
irregular migrants who applied for 
regularisation: 

1. These third-country nationals face a 
downward spiral of destitution. Living in 
destitution at the margins of society 
weakens the mental and physical health 
condition. The uncertainty of legal status 
and poor living conditions are the main 
factors. 

2. Many asylum seekers in appeal at the 
Council of State, definitely rejected asylum 
seekers and irregular migrants who have 
applied for regularisation are either not 
entitled to state support or cannot access 
the mechanisms to receive state support. 
This results in a reliance on charity to meet 
basic needs. Furthermore, some end up on 
the streets. 

3. Many homeless third-country national 
become isolated from society. They do not 
participate in society, and, because of 
their illegal stay, feel the need to hide and 
avoid social contacts as much as possible.  

For society: 

4. The services provided by civil society 
actors, such as NGOs and religious 
institutes, are essential for the survival of 
destitute third-country nationals who do not 
receive any form of state support. They 
carry out typical state-functions and their 
tasks include the provision of food supplies, 
housing and medical care in order to 
combat destitution as much as possible. 

6.3 Recommendations 

Access to services: 

1. Full access to medical care regardless of 
status, and simplification and uniformity of 
the administrative procedures in particular 
with respect to the reimbursement of the 
cost of medical care. 

2. Improvement in the provision of 
information regarding legal entitlements to 
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services such as health care, housing and 
social welfare. The information should be 
provided to the beneficiaries as well as to 
the different professionals working in these 
fields. 

Residence rights: 

3. Granting of residence rights to asylum 
seekers who have appealed at the Council 
of State during the entire procedure. 
During this procedure there should be not 
only a guarantee of the continued right to 
social assistance, but also the right to 
access the formal labour market should be 

given to those asylum seekers. 

7. References 

Belgian Contact Point of the European 
Migration Network òThe Belgian Policy Report 
on Migration and Asylum: With a special focus 
on Immigration and Integration (reference 
period: 01/01/2003 ð 31/07/2004)  

Medimmigrant òHealth insurance 
(mutuelle/ziekenfonds) for people without legal 
residence permit; Summaryó, 
www.medimmigrant.be/ziekteverzekering.eng.
web.pdf. 

PICUM òBook of Solidarity: Providing 
Assistance to Undocumented Migrants in 
Belgium, Germany, the Netherlands and the 
UK; Volume/01ó, De Wrikker, Antwerp 
(Belgium), 2002. 

Romero-Ortuno, Rom§no òAccess to health care 
for illegal immigrants in the EU: should we be 
concerned?ó European Journal of Health Law 
11: 245 ð 272, 2004. 

Verbruggen, Nele (ed.) òHealth Care for 
Undocumented Migrants: Germany, Belgium, 
Netherlands, United Kingdomó, Antwerp, 
Belgium: PICUM: Platform for International 

Cooperation on Undocumented Migrants, 
2001. 

http://www.medimmigrant.be/ziekteverzekering.eng.web.pdf
http://www.medimmigrant.be/ziekteverzekering.eng.web.pdf


 

 
25 

Case Studies in Germany

1. Case Study 

1.1. A typical case 

ð Omar, male, holder of a toleration, 38 years 
old ð 

Omar has been living in Germany for one 
year. He was forced to flee Sudan following 
the outbreak of violence. He was unable to 
bring along his two children: they are still living 
in Sudan.  

When Omar arrived in Berlin he asked a 
woman on the street where he could apply for 
asylum. The woman told him to go to the police. 
Instead of being transferred to the responsible 
authorities he was put in detention where he 
officially applied for asylum. His claim was 
rejected by the Federal Agency for Migration 
and Refugees. He was held in detention for two 
and a half months. Omar felt lost in the asylum 
procedures in Germany. He was not well-
informed of his rights. He stated that a pastor 
whom he met in the detention centre assisted 
him with his appeal against the negative 
asylum decision reached by the administrative 
authorities. The pastor informed him however 
only after the proceedings had taken place 
that his claim for asylum had been rejected in 
appeal.  

Later Omar was released from detention and 
his removal from the German territory was 
temporarily suspended. In other words, he 
received a toleration because the authorities 
were unable to remove him. Omar did not 
know the exact reasons why he was not 
removed. At the time of the interview, Omar 
was housed in a shared accommodation centre 
in Berlin. He had to share his room with two 

other strangers.  

Omarõs health condition is concerning. During 
his stay in the detention centre, his already 
weak health condition worsened. Omar suffers 
from Hepatitis. During his period in detention 
he was brought to the hospital for an 
operation. Although Omar was still in pain and 
bleeding, the hospital sent him back to the 
detention centre. Omar was very upset and 
dissatisfied with the treatment he received in 
the hospital. According to Omar, òthey did not 
care about me at all.ó At the time of the 
interview, Omarõs health condition was still very 
weak. He sometimes visited a doctor, which was 
possible as he received a òmedical assistance 
cardó from the Social Welfare Office. His 
doctor ordered him to follow a special diet 
because of his medical condition. However, he 
needed vouchers to purchase this food, which 
were not issued for several weeks. 

When Omar was initially granted a toleration 
he received regular financial support from the 
State. However, all his financial support has 
been cut off since June 2006. He stays in public 
housing and receives food vouchers. Omar 
does not understand why the financial support 
he received was stopped. The official reason is 
that the authorities do not believe he 
sufficiently tried to obtain a Sudanese passport 
or any other document allowing his return. He 

lives without any cash, which is very hard for 
him. He explained that because he has no 
money to buy clothes, he visits NGOs who give 
him clothes. The fact that Omar has no money 
means he is unable to make use of public 
transport. The only support he receives from the 
State authorities is a ticket which allows him to 
visit the hospital. Omar is forced to travel by 
foot. Given his bad health, he is unable to walk 
long distances.  

Omar says he is very unhappy with his 
situation, he feels his life has ended. He has no 
rights in Germany and nothing to do, but he 
cannot return to Sudan. Omar explains òI 
cannot go to school or take up any 
employment. I do not want to do anything 
illegal, like stealing or working in the informal 
labour market. I do not know what to do, I 
need something to live on.ó Omar says he did 
not choose to be in this situation and feels left 
out. He has no real friends and has nothing to 
do all day, except visit the hospital and watch 
TV.  

Due to his toleration, Omar is not allowed to 
leave the administrative area in which he is 
residing. In this respect, Omar says: òThis duty 
to stay in the administrative area feels like I 

am brought from a small prison to a bigger 
one.ó Omar expressed that he just wants to 
have a normal life. 

1.2. Context of the Case 

The story told by Omar is illustrative of third-
country nationals who are staying in Germany 
and are in the possession of a òtemporary 
suspension of removaló also known as 
òtolerationó. Omarõs case is typical of rejected 
asylum seekers and irregular migrants who are 
not in the process of being removed by the 
German authorities because obstacles to 
removal in fact or law exist. With the use of 
Omarõs case as an example, the specific 
destitute situation of rejected asylum seekers 
and irregular migrants in the possession of a 
temporary suspension of removal will be 
examined in more detail below. 
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The factors which connect Omarõs case with the 
cases of other third-country nationals 
interviewed are: having no or limited legal 
entitlements leading to the inability to meet 
basic needs, reliance on charity for survival, 
being socially excluded, the Stateõs awareness 
of their presence on the territory, and having 
no way out of destitution. The stories told by 
the interviewees provide an insight to the lives 
of third-country nationals living in absolute 
poverty with little or no social support. 
Supplementary and background information 
was provided by various NGOs working 
directly with these destitute groups. On this 
basis, several common elements can be 
discerned which are typical for third-country 
nationals in a similar position: 

No or limited legal entitlements leading to the 
inability to meet basic needs 

Omarõs stay on the territory is tolerated 
because the authorities were unable to remove 
him. He is entitled to stay in public housing and 
receive food. However, the relevant authorities 
suddenly terminated the financial support he 
received. During his tolerated stay, Omar was 
able to visit a doctor because he received 
approval to do so by the Social Welfare 
Office. 

Third-country nationals whose removal has 
been temporarily suspended can stay on the 
German territory, and the law perceives this 
stay to be illegal but not a criminal act. The 
suspension of removal is documented in a so-
called toleration. The same rights or 
entitlements enjoyed by German nationals or 
holders of a residence permit are not directly 
attached to this. Instead, holders of tolerations 
may receive social benefits in accordance with 
the Asylum Seekers´ Social Benefits Act, which 
include food, housing and pocket money. Yet 
the social allowances received are minimal, 
30% lower than those for German citizens. 
Social benefits may also be reduced to an 
absolute minimum. Access to health care is 
limited to treatment necessary for acute illness 
and pain; other treatment can be offered on a 
discretionary basis. 

Reliance on charity for survival 

When the authorities terminated Omar's 
financial support, he was left without any 
money. He is unable to meet all his basic needs 
and visits NGOs for clothing and shoes.  

Many holders of tolerations live in abject 
poverty, in particular those whose social 
support has been reduced to a bare minimum 
following the decision of the administrative 
authorities. Many rely on NGOs to provide 
material essentials such as tickets for public 
transport and clothing. Furthermore, holders of 
tolerations have limited access to health care. 

As a result they turn to NGOs specialised in 
health care to meet their medical needs, 
although the health care provided is limited 
and cannot serve as a replacement for the 
public health care system.  

Social exclusion 

Omar feels abandoned by the German state 
and believes that he misses out on a lot. He is 
prohibited from accessing the formal labour 
market, which is a barrier to participation in 
society. He has no real friend and few activities 
to fill his day. 

Holders of tolerations live on the margins of 

society. The social exclusion is particularly 
harmful for those who have been in the 
possession of a toleration for many years. As 
access to the employment market is limited, few 
are successful in finding work and becoming 
active in society. Some of the holders of 
tolerations have limited social contacts and 
many are extremely bored during the day. 

The Stateõs awareness of their presence on 
territory 

Omar had been detained even before he 
could apply for asylum. He was released from 
detention and issued with a toleration because 
the State authorities were unable to remove 
him. Omar is registered at the administrative 
authorities and is still subject to removal. 

Holders of tolerations are known to the 
administrative authorities responsible for 
removal. In practice, temporary suspension of 
removal is prolonged many times by the 
authorities.  

No way out of destitution 

Omar is stuck in his situation of destitution and 
sees no way out. The German authorities 
acknowledge that he is unable to return to 
Sudan but he is left without a residence permit 

in Germany. He has been living with a 
toleration for many years, without any 
improvement in his social or legal situation. His 
living conditions deteriorated significantly once 
his financial support was terminated. He feels 
his years spend living under toleration are 
wasted and that the receipt of a residence 
permit is key to rebuilding his life.  

Large numbers of holders of tolerations have 
been living in this limbo situation for many 
years, and their suspension of removal has 
been prolonged many times as a result of 
obstacles in fact or law. Although German law 
offers the possibility of issuing a residence 
permit after 18 months,45 this instrument is 
rarely used in practice. Holders of tolerations 
live in constant fear of being removed. Among 

                                                      
45 Section 25(5) of the Residence Act 
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the rejected asylum seekers with a toleration, 
many fear persecution upon return.  

2. Relevant Status under Asylum and 
Foreigners law 

This section will provide a short and broad 
overview of the relevant status under German 
law. This is useful for providing general legal 
background information for cases of holders of 
tolerations.  

2.1. Asylum Laws 

The most relevant German laws on asylum are  

 Art. 16a of the German Constitution,46  

 Residence Act,47  

 Asylum Procedure Act48  

 Qualification Directive 2004/83/EC49 

2.2. Asylum Status 

Under its asylum laws Germany offers 
protection in the following situations: 

Residence on Humanitarian Grounds 

Pursuant to Section 25 of the Residence Act, a 
residence permit on the basis of protection 
needs shall be granted if one of the following 
conditions applies: 

 The third-country national is recognised as 
being entitled to asylum: 50 The right to 
asylum is enshrined in Article 16a (1) of 
the German Constitution stipulating: 
òPolitically persecuted persons enjoy the 
right to asylumó51 It continues to exist 
alongside Germanyõs obligations under 
international law, especially the 1951 

                                                      
46 Original language: Grundgesetz für die Bundesrepublik 

Deutschland (GG). 
47 Original language: Gesetz über den Aufenthalt, die 

Erwerbstätigkeit und die Integration von Ausländern 
(Aufenthaltsgesetz - AufenthG) 

48 Original language: Asylverfahrensgesetz (AsylVfG)  
49 EU Council Directive 2004/83/EC on minimum standards 

for the qualification and status of third-country nationals 
or stateless persons as refugees or as persons who 
otherwise need international protection and the content 
of the protection granted. This Qualification Directive is 
as much directly applicable as referred to in national 
law, especially in Section 60 of the Residence Act.  

50  Section 25 (1) of the Residence Act 
51  The concept of political persecution has been 

developed since 1949 by the courts, in particular the 
Federal Constitutional Court. Its core elements are: (i) 
Human dignity is protected, based upon the conviction 
that no State has the right to harm or endanger the life, 
health or personal freedom of an individual for reasons 
of political opinion, religion or characteristics inherent to 
his or her unique identity, (ii) For being perceived as 
political persecution an action must (a) both constitute an 
intentional violation of individual rights and be of 
sufficient intensity as to cut off the individual from the 
larger community, and (b) be serious enough to violate 
human dignity in excess of that generally faced by other 
residents of the same country.  

Refugee Convention and the European 
Convention on Human Rights. 

 Risk of a breach with the principle of non-
refoulement in case of removal of third-
country nationals:52 A third-country 
national is entitled to a residence permit 
on humanitarian grounds if her/his removal 
would only be possible to òa state in which 
his or her life or liberty is under threat on 
account of his or her race, religion, 
nationality, membership of a certain social 
group or political opinion.ó Additionally, 
risks to a personõs life, body or liberty 
solely on account of their sex may also 

constitute persecution. The persecution may 
emanate from the State, quasi-State 
structures or non-state actors under certain 
conditions.53  

 Subsidiary protection:54 For reason of 
subsidiary protection, removal of a third-
country national may not be possible if 
they face a concrete threat of torture, 
imposition of the death penalty, danger to 
life and limb or liberty55 or removal is 
inadmissible under the terms of the 
European Convention for Human Rights.56 

Residence permit for temporary protection57 

A residence permit shall be granted to a third-
country national who is granted temporary 
protection on the basis of a resolution by the 
EU Council pursuant to Directive 2001/55/EC 
and who declared his willingness to be 
admitted into Germany. 

3. Removal of Illegally Staying Third-
Country Nationals: Obstacles, 
Practice and Solutions 

3.1. Grounds for Non-Removal 

The Residence Act is the main law regulating 
the return of third-country nationals.58 In 
Germany, the grounds upon which removal is 
not possible are closely linked to the 
entitlements of residence rights.  

Apart from those already mentioned, other 
grounds for non-removal identified in the 
Residence Act are:  

 Violation of rights under the German 
Constitution (legal prohibition of removal; 

                                                      
52  Section 25 (2) of the Residence Act 
53  Section 60(1) of the Residence Act in conjunction with 

the Qualification Directive.  
54  Section 25(3) of the Residence Act 
55  Medical reasons may be of such a serious nature as to 

amount to this ground.  
56  The cases are listed in Section 60(2), (3), (5) and (7) of 

the Residence Act.  
57  Section 24 of the Residence Act 
58  In particular Section 58, 60 and 60a of the Residence 

Act 
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for example protection of human dignity 
or of marriage or family life).59 

 Medical reasons (including cases in which 
the danger arises because of the personõs 
ties to Germany, for example 
psychological treatment which should not 
be interrupted).60 

 Lack of required travel documents (factual 
prohibition of removal).61 

 Humanitarian or personal grounds 
(discretionary).62 

3.2. Legal solutions when there are 

obstacles to removal 

The legal solutions when there are obstacles to 
removal, other than those which give rise to the 
right of asylum or subsidiary protection, are: 

Temporary suspension of removal63 

Germany has introduced a specific status for 
third-country nationals who cannot be removed: 
they are ôtoleratedõ, i.e. they receive a 
ôtemporary suspension of removalõ.64 However, 
the third-country national whose removal is 
suspended remains under the obligation to 
leave Germany.65 The removal of a third-
country national shall be suspended for as long 
as removal is impossible in fact or in law and 
no residence permit is granted.  

The relevant authority decides on a case by 
case basis whether removal shall be suspended 
and the person given a residence permit or a 
toleration. Usually, a toleration is issued for 
about three months and can be renewed 
indefinitely.  

Additionally, a Land Minister of Interior can 
order a group of third-country nationals to be 
issued with residence permits or at least to be 
òtoleratedó.66 If this decree is to be valid for 
more than six months, the Land Minister needs 
the agreement of the Federal Minister for 
Home Affairs. 

Residence permit for a temporary stay on the 
basis of urgent humanitarian personal grounds 
or substantial public interests67 

A residence permit may be issued for a 
temporary stay if continued presence on the 
territory is necessary on urgent humanitarian or 
personal grounds or due to a substantial public 
interest. A residence permit may be extended 

                                                      
59  Section 60a(2) of the Residence Act 
60 Section 25(4) and Section 60a(2) of the Residence Act  
61  Section 60a(2) of the Residence Act 
62  Section 60(4) of the Residence Act 
63  Section 60a of the Residence Act 
64  Original language: Vorübergehende Aussetzung der 

Abschiebung (Duldung) 
65  Section 60a(4) of the Residence Act 
66  Sections 23 (1) and 60a (1) of the Residence Act. 
67  Section 25(4) of the Residence Act 

if departure from the territory constitutes 
exceptional hardship for the third-country 
national due to special circumstances pertaining 
to the individual case concerned.68 

Residence permit in case of factual or legal 
obstacles of a long-term character69 

A residence permit may be granted if removal 
is impossible in fact or in law and the obstacle 
to removal is not likely to be eliminated in the 
foreseeable future. Such a residence permit 
must be issued if removal has been suspended 
for more than 18 months AND the third-country 
national is prevented from leaving the Federal 

territory through no fault of his or her own. 
Fault on the part of the third-country national 
applies in particular if he or she provides false 
information, deceives the authorities with 
regard to his or her identity or nationality or 
fails to meet reasonable demands to eliminate 
the obstacles to departure.70 

òHardship casesó 

In accordance with Section 23a of the 
Residence Act, a residence permit may be 
granted in specific humanitarian cases, even if 
the foreigner concerned is forcibly required to 
leave the country. To this end, a request must 
be submitted to the Hardship Commission which 
then appeals to the supreme Land authority to 
issue a residence permit to the foreigner. Its 
decisions are discretionary, since there is no 
claim obliging the Hardship Commission to 
submit such a request or requiring the 
competent Land authority to grant a residence 
permit. 

òRegularisationó 

In November 2006, the Laender Ministers of 
Interior agreed on the issue of residence 
permits to holders of tolerations if the persons 
in question meet some very strict conditions. 
Additionally, in March 2007, the coalition 

partners CDU/CSU and SPD reached a 
compromise with respect to the òregularisationó 
of holders of tolerations who have been living 
in this limbo for many years without the 
possibility of removal. Subsequently, Sections 
104a and b were inserted in the Residence Act 
containing the following conditions for the 
granting of a residence permit to holders of 
tolerations:  

                                                      
68  Pursuant to Section 26(1) of the Residence Act, such a 

residence permit may be issued and extended for a 
maximum period of three years, but no longer than 6 
months when it is issued on the basis of urgent 
humanitarian or personal grounds or due to substantial 
interests.  

69  Section 25(5) of the Residence Act 
70  Pursuant to Section 26(1) of the Residence Act, such a 

residence permit may be issued and extended for a 
maximum period of three years, but no longer than 6 
months when the third-country national has not been 
legally residing in the Federal territory for at least 18 
months.  
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Foreigners whose removal has been suspended 
and who have lived in Germany for at least 
eight years, or at least six years if living in a 
household with one or more minor children, as 
of 1 July 2007, who demonstrate an active 
willingness to integrate, are housed in 
conditions of sufficient living space, possess 
adequate oral German skills, are law-abiding 
and have not knowingly deceived the 
foreigners authorities will initially be granted a 
temporary right of residence, to expire on 31 
December 2009, and equal access to the 
labour market, in order that they may earn 
their own living without having to claim public 
assistance. 

After 31 December 2009, the residence permit 
will be renewed only if there is factual 
evidence indicating that the foreigner in 
question can earn his/her own living and if 
he/she demonstrates that he/she was in 
employment for most of the preceding period. 

If they show a high level of integration into 
German society, children of foreigners will be 
granted an independent right of residence 
under less stringent conditions (Section 104b of 
the Residence Act), if their parents had to leave 
Germany because they did not receive a 
residence permit or did not have it extended, 
because they intentionally misled the foreigners 
authority with regard to any circumstances 
relevant under residence regulations, or 
committed a crime. 

It is expected that only a small number of 
holders of toleration would qualify for 
regularisation, since these conditions are very 
strict. 

4. Dimensions of destitution 

This section will provide a detailed overview of 
what it means to be destitute for holders of 
tolerations or for completely undocumented 

migrants in Germany. This is based on 
information provided by the interviewed 
persons from the focus group, as well as 
additional information provided by JRS 
Germany and other NGOs. 

4.1 Health 

òThe uncertainty of their stay in Germany has a 
negative impact on the mental health of holders 
of tolerationsó 

ð view expressed by Büro für medizinische 
Flüchtlingshilfe ð 

Access to Health Care 

The right to health care for third-country 
nationals in possession of a temporary 
suspension of removal and illegally staying 
third-country nationals without any documents is 
regulated in Section 4 and 6 of the Asylum 
Seekers´ Social Benefits Act. The Act makes a 

distinction between a right to medical treatment 
and that which is granted at the discretion of 
the relevant authorities. A right to receive the 
necessary medical aid and assistance, 
regardless of status, exists in cases of òacute 
illness and pain.ó71 For the treatment of acute 
illnesses and pains the necessary medical and 
dental treatment includes the supply of 
medicine and dressing material and other 
benefits which are necessary for convalescence, 
recovery of illnesses and their latent symptoms. 
òIn deciding what is ôacuteõ, reference is usually 
made to medical usage according to which 
ôacuteõ is opposite to ôchronicõ, explains JRS 
Germany. òAn acute illness or pain is occurring 
suddenly and / or progressing rapidly and a 
chronic illness is progressing, developing 
slowly.ó The treatment of chronic diseases over 
a longer period of time is excluded. 

Furthermore, the provision of other medical 
benefits at the discretion of the relevant 
authorities òcan be provided, especially if they 
are imperative to secure health [or] are 
necessary to meet special requirements of 
childrenó.72 According to JRS Germany, 
òUsually there are three criteria for 
interpretation of ôimperative to secure healthõ 
as referred to in the law: (i) if a medical 
specialist has certified at length and in detail 
that the medical treatment in question is really 
necessary; (ii) if the patient has been provided 
by the authorities with a residence permit 
allowing her/him to stay long enough for the 
treatment to have real positive effect; (iii) and 
if there are no cheaper methods of treatment.ó 

Barriers to accessing health care 

Three barriers exist which might lead to a 
denial of the right to health care in practice: 
finance of the health care and administrative 
procedures, the general duty to denounce 
illegally staying third-country nationals by 
public servants and the existence of language 
barriers.  

Financing health care 

Holders of tolerations and irregular migrants 
are generally not eligible for the regular 
public health insurance. However, the Social 
Welfare Office would, in some cases, pay the 
cost of the treatment for acute illness and pain. 
In practice, this implies that the individual 
officer, who does not have a medical 
background, has to decide whether to issue a 
òmedical assistance card.ó73 The social welfare 
officer therefore has not only to decide on the 
extent and type of illness but also on the 
nature of the symptoms (acute, painful). The 
procedure of issuing a health insurance 

                                                      
71  Section 4 of the Asylum Seekersõ Social Benefits Act 
72  Section 6 of the Asylum Seekersõ Social Benefits Act 
73  In German: òKrankenscheinò  
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certificate is very bureaucratic and the 
processing of a request takes time. Time is a 
precious for persons who suffer from ôacuteõ 
symptoms. Given the fact that medical services 
are very expensive, paying for treatment by 
the holder of a toleration or illegally staying 
third-country national is not a viable option. 
There are exceptional circumstances where 
payment is not required. These include cases of 
infectious diseases, and pre and postnatal care 
for those in possession of a toleration. Local 
public health institutions provide anonymous 
health care for those suffering from sexually 
transmitted diseases and other transmittable 
diseases such as Tuberculosis. In cases where a 
hospital has provided medical treatment free 
of charge to illegally staying third-country 
nationals, reimbursement can be requested 
from the Social Welfare Office. The 
interviewed NGOs active in the medical field 
all believe that access to health care has 
become a matter of discretion and sustainable 
medical treatment is therefore not guaranteed.  

Duty to denounce illegally staying third-country 
nationals 

Under German law, a general duty exists for 
public authorities to forward information to the 
relevant authorities if they obtain knowledge 
of the stay of a third-country national in 
contravention of the law.74 This concerns in 
particular (i) the presence of a third-country 
national without a residence permit or 
toleration, (ii) any breach of a territorial 
restriction, or (iii) any other ground for removal. 
However, only information that had been 
obtained while performing the relevant tasks of 
the public authority needs to be forwarded.75 
Consequently, medical staff do not have to 
forward this information.76 Yet at the same 
time, much confusion exists among the medical 
staff as to whether this duty to denounce 
applies to them. Notably, when reimbursement 

is sought from the Social Welfare Office for 
the costs of medical treatment to illegally 
staying third-country nationals, information 
about the illegally staying third-country 
national is forwarded to the authorities. Further, 
to access financed medical care, illegally 
staying third-country nationals have to 
approach a Social Welfare Office and 
disclose their status. Civil servants working at 
the Social Welfare Office have a duty to 
denounce an illegally staying third-country 
national to the relevant authorities. To 
overcome these problems and to ensure that 
irregular migrants also have access to health 
services, two Laender (Berlin and Bremen) as 

                                                      
74 See Section 86 (2) of the Residence Act 
75 See Nr. 87.0.5 of the Administrative Regulations for the 

implementation of the Residence Act (Allgemeine 
Verwaltungsvorschriften zum Aufenthaltsgesetz) 

76 See Nr. 88.2.4.0 of the Administrative Regulations. 

well as several other cities (e.g. Frankfurt am 
Main and Munich) have taken initiatives for 
developing relevant models (the government of 
the Land of Berlin discusses issuing an 
òanonymous medical assistance cardó).77 

Language problems 

A final factor that can hinder adequate 
medical treatment is the language problem on 
the side of the third-country national. In 
practice the problems are solved by a person 
who speaks both languages accompanying the 
patient, or by the arrangement of volunteer 
translators. The Büro für medizinische 

Flüchtlingshilfe78 assesses that this could raise 
problems of trust between doctor and patient, 
especially because ôinformal translatorsõ are 
often members of the family.  

Health conditions 

Due to the way the German health system is 
arranged, holders of tolerations and irregular 
migrants only seek medical assistance in the 
later stages of their illness. One explanation is 
that they only have the right to health care in 
cases of acute illness or pain. For irregular 
migrants there is also the fear that the medical 
staff will disclose their identity to the relevant 
authorities. According to Bundesarbeitsgruppe 
Gesundheit und Illegalität79, òThis results in a 
more severe course of disease, which tends to 
become chronic. As there will be more intensive 
health care necessary, in some cases even a 
prolonged stay in hospital, the costs of the 
health care increase. When recognition and 
treatment of infectious diseases is not early 
enough, there emerges danger for the public 
health.ó Holders of tolerations and irregular 
migrants who suffer from chronic diseases 
become victims of the German health system. 
Often their chronic diseases are not considered 
to be òacute illness and painó and therefore 
receive no medical treatment. Holders of 
toleration and irregular migrants with mental 
health problems often do not receive medical 
treatment due to the limited access to health 
care. This is a concern given that many holders 
of tolerations and irregular migrants suffer 
from mental health problems as a result of the 
uncertainty of their stay and their destitute 

                                                      
77  In German: òanonymer Krankenscheinó; cf. Berliner 
Zeitung, 25 Febr. 2008: òAnonymer Krankenschein f¿r 
ôIllegaleõò. 

78  The òB¿ro f¿r medizinische Fl¿chtlingshilfeó is a network 
of several offices throughout Germany, including Berlin. 
The Berlin office was founded 10 years ago. It runs 
weekly consultation hours for migrants, including holders 
of tolerations, with the help of 30 volunteers. The focus 
of the Berlin office is medical screening, referral to 
medical institutions with whom they have made special 
agreements and public relations.  

79  The òBundesarbeitsgruppe Gesundheit und Illegalitªtó is 
an informal network of several NGOs and Church 
agencies working on questions of providing health 
services to irregular migrants.  
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situation. The high levels of stress to which both 
groups are exposed causes psychosomatic 
problems such as back pain and headaches, 
sleeping disorders and depressions. The 
destitute situation and living in limbo for many 
years can lead to serious mental health 
problems.  

Special concern is raised for pregnant women 
without any kind of status. Although they are 
entitled to pre-natal care, many do not seek 
medical care due to their fear of authorities. As 
a result, they do not receive all the care 
needed. According to Büro für Medizinische 
Flüchtlingshilfe, for those irregular pregnant 
women who do seek contact with medical 
services, some women opt for abortion as a 
result of their uncertain living and housing 
conditions.  

The Büro für Medizinische Flüchtlingshilfe is 
concerned about the working conditions of their 
clients, which can have a negative impact on 
their health. Irregular migrants are prone to 
take up irregular work which exposes them to 
unhealthy and dangerous working conditions. 
Irregular migrants are not medically insured in 
the case of accident. According to an expert of 
the Malteser Migrantenmedizin80, living 
conditions are also an important factor for the 
maintenance of general health. Homelessness in 
particular influences the health condition 
negatively. Homelessness emerges in most cases 
from unemployment. Living on the streets 
exposes people to severe weather conditions, 
and makes access to public services, including 
health services, more difficult because of the 
lack of a postal address. Homelessness implies 
irregular and insufficient food, leading in some 
cases to malnutrition. Furthermore, proper 
clothing is essential when living on the streets, 
and this is not always available. Thus, the 
provision of housing is key to maintaining good 
health.  

Health care provided by NGOs 

Due to limited access and the existence of 
barriers, many holders of toleration and 
irregular migrants seek alternative medical 
care when in need. NGOs, such as Büro für 
medizinische Flüchtlingshilfe or the Malteser 
Migrantenmedizin, have stepped in to meet the 
medical needs of those who are, to a large 
extent, excluded by the regular public health 
system. The Büro für medizinische 
Flüchtlingshilfe serves as an intermediary office 
and refers holders of a toleration and irregular 
migrants to doctors who are willing to 
participate in their network. The Büro agrees to 
financial arrangements with the doctors and 

                                                      
80  The Malteser Migrantenmedizin was established in 

2001 by the Order of Malta in Germany and is an 
NGO that provides medical services to persons without 
health insurance, including holders of tolerations.  

hospitals in their network or, alternatively, they 
bear the costs themselves. According to this 
organisation, church-financed hospitals are 
more likely to treat irregular migrants due to 
the differing ways they are financed. As 
mental health care provision can be long-term, 
it is hard to find psychiatrists who are willing to 
become part of the network and accept the 
financial burden.  

Health care provided by NGOs is limited and 
unable to meet all the medical needs of the 
groups concerned. The German Institute for 
Human Rights81 describes the limitations that 
are inherent in the alternative structure of 
medical care: òFirst and foremost, medical care 
provided by NGOs is limited in its financial 
resources. Therefore, there is no all-embracing 
service and no overall geographical coverage. 
Services are concentrated in cities and often 
offer only basic medical care. Secondly, the 
work of the NGOs relies on the cooperation of 
other key actors such as hospitals or doctors, 
which limits their scope of action 
fundamentally.ó The German Institute for 
Human Rights considers the reliance on 
alternative ways of accessing health care as a 
structural deficit in practice. 

4.2 Housing/Shelter 

òI have to share a room with two people I never 
met before.ó 

ð A male holder of a toleration from Sudan, 38 
years old ð 

Right to housing 

Holders of tolerations are eligible for housing 
offered by the State.82 This is similar to the 
housing offered to asylum seekers. During the 
first three months when asylum has been 
requested, asylum seekers can be placed in a 
reception centre.83 If the asylum procedure 
takes longer than three months, asylum seekers 

are as a general rule placed in shared 
accommodation facilities. Holders of tolerations 
are also placed in these shared 
accommodation centres, which municipal 
authorities are usually in charge of. Holders of 
tolerations do not have the right to move out of 

                                                      
81  The German Institute for Human Rights (Deutsches Institut 

für Menschenrechte) provides information about human 
rights issues in Germany and in other countries. Its 
intention is to contribute to the prevention of human 
rights violations and to the promotion and protection of 
human rights. The various functions of the institute include 
information and documentation, research, policy advice 
und human rights education within Germany. The Institute 
was founded in March 2001 following an unanimous 
decision by the German Bundestag of December 7, 
2000.  

82  See Section 1 of the Asylum Seekersõ Social Benefit Act. 
83  The most important laws regulating the reception of 

asylum seekers are the Asylum Procedure Act and the 
Asylum Seekersõ Social Benefit Act. In executing these 
federal laws, the Länder are responsible for the details 
of the reception of asylum seekers.  
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the shared accommodation centre. It is based 
on the discretion of the relevant authority to 
decide whether in exceptional circumstances a 
holder of a toleration can reside in private 
accommodation: the general public interest is 
balanced against the private interest of the 
holder of a toleration. Many holders of 
toleration are in such a legal situation for many 
years, some even for 5 years or more, and 
they are forced to stay in shared 
accommodation centres.  

In theory, illegally staying third-country 
nationals without a toleration are also entitled 
to housing.84 However, as public servants have 
a duty to report illegally staying third-country 
nationals85, claiming these entitlements will 
ultimately lead to detention and removal. 

Housing arrangements 

A great number of persons with a toleration 
live in State-run shared accommodation 
facilities. The living conditions in the shared 
accommodation centres differ from centre to 
centre and the quality of housing depends 
largely on the management. Some of these 
facilities try to offer as much freedom to the 
residents as possible, whereas other centres 
have installed strict monitoring mechanisms. 
According to JRS Germany, the imposition of 
strict monitoring measures might create social 
tensions among the residents and conflicts of a 
violent nature might occur. The interviewees 
who stayed in the shared accommodation 
centres were dissatisfied with the living 
conditions because they had to share their 
rooms and generally did not feel free. They 
would prefer to live in private accommodation 
but were not allowed to do so. Only one 
interviewee was allowed to rent private 
accommodation and managed to find private 
accommodation himself.  

As explained above, irregular migrants seek 
housing arrangements other than public 
housing. They either rely on existing ethnic 
communities or friends for private housing. 
According to OASE Pankow,86 irregular 
migrants and holders of tolerations renting 
private accommodation are prone to 

                                                      
84  Sections 1 and 3 of the Asylum Seekersõ Social Benefit 

Act. 
85  Section 86 (2) of the Residence Act. 
86 OASE Pankow was set up as a result of the initiative of 

the residents of the Pankow district of Berlin to help 
foreign citizens in the area. The centre opened in 
February 1992 and soon became a reference point for 
immigrants both from Pankow and other areas of Berlin 
and Brandenburg. The aim of the association is to 
promote the rights of migrants in social, economic, legal 
and family questions. Special attention is given to 
children, young adults, women and the disabled. OASE 
Pankow attempts to help these persons to minimise the 
psychological stress of integration and protect their 
cultural identity. The centre is open to all migrants and 
operates as an information point and reception centre 
offering advice on legal and social issues. 

exploitation by landlords. Owners of housing 
aware of the precarious situation of these 
persons try to rent out low quality housing for 
high rents. Some landlords also refuse to rent 
out housing to them. It is very likely that 
irregular migrants are unsuccessful in finding 
private accommodation or do not have the 
financial resources: they end up living on the 
streets. According to Malteser 
Migrantenmedizin, homeless people, including 
irregular migrants, can access emergency 
housing on a temporary basis.  

4.3 Food/Clothing 

òThe situation is problematic for holders of 
tolerations who stay in a shared accommodation 
centre and who are in need of special food due 
to their medical situation or medical beliefs. This 
cannot always be provided.ó 

ð view expressed by JRS Germany -  

Holders of tolerations are entitled to benefits in 
accordance with the Asylum Seekersõ Social 
Benefit Act. Pursuant to this Act, services aimed 
at meeting the needs of residents of shared 
accommodation centres are provided in kind, 
including food and clothing.87 Residents of an 
accommodation centre are normally provided 
with full board service. According to JRS 
Germany, this can become problematic if food 
is not accepted due to cultural differences or 
medical reasons. One of the interviewees 
reported that although a doctor prescribed him 
a special diet it took several weeks before he 
was handed a chip card. With this ôelectronic 
voucherõ he can now buy his individual food but 
is restricted to specific shops far away where 
this card is accepted.  

The access to food for irregular migrants 
largely depends on their financial resources. In 
cases where an irregular migrant is successful in 
taking up paid employment, the wages would 

allow him to buy food. If an irregular migrant is 
unable to meet his basic food and clothing 
needs there are two strategies to deal with this 
situation. One option is to get support for food 
from people in their closer network who are in 
a better social and economic situation. Another 
option is to approach NGOs and other civil 
society actors. For example, the Malteser 
Migrantenmedizin gives clothes and baby 
articles to those in needs, which they receive 
from donations. The Malteser Migrantenmedizin 
reported that the majority of these donations 
go to homeless migrants. 

4.4 Social Welfare 

òI think the system is created like that to make 
people go homeó.  

                                                      
87  Section 3 of the Asylum Seekersõ Social Benefits Act. 
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ð A male holder of a toleration from 
Afghanistan, 23 years old ð  

Right to Social Welfare 

Holders of toleration receive social benefits in 
accordance with the Asylum Seekersõ Social 
Benefits Act. In addition to benefits provided in 
kind, such as food, housing and sanitary items, 
financial support should also be also given by 
the State.88 The total allowances are about 
30% less than the social welfare received by 
German citizens. Every resident of a shared 
accommodation is entitled to receive some 
pocket money: up to 14 years of age it 

amounts to 20 Euros per month and from the 
age of 15 the monthly contribution is 40 
Euros.89 Special financial arrangements are 
made for those who are staying outside the 
centres.90 In accordance with the Social Security 
Act,91 holders of tolerations are excluded from 
all other benefits, such as unemployment 
assistance. Only if holders of tolerations have 
received benefits under Section 3 of the Asylum 
Seekers Benefits Act for more than 48 months, 
and are not perceived as having influenced the 
period of stay by abusing the law, will they 
start to receive benefits according to the more 
generous regime under the Social Security 
Code XII.92 

Irregular migrants could in principle apply for 
social benefits93, but in practice are prevented 
from doing so because they would have to 
disclose their presence to the Social Welfare 
Offices who, in turn, are under a duty to report 
them to the relevant authorities.94 
Consequently, they are forced to take up 
irregular employment or rely on NGOs, 
existing communities or friends in order to meet 
their basic requirements for housing, clothes 
and food.  

Cessation of social benefits 

The Asylum Seekersõ Social Benefits Act has a 
restriction clause95 according to which the social 
benefits can be reduced to an absolute 
minimum in cases where the Social Welfare 
Office considers the following situations to 
apply: (1) the claiming of social benefits was 
the overall motivation to come to Germany; (2) 
the person in question is prevented from 
leaving the Germany through a fault of his or 
her own. Application of this provision can result 
in the cancellation of financial support, housing, 
food or medical services. It is disputed to what 
extent services can be cancelled; usually in 

                                                      
88  Section 3 of the Asylum Seekersõ Social Benefits Act. 
89  Section 3(1) of the Asylum Seekersõ Social Benefits Act. 
90  Section 3(2) of the Asylum Seekersõ Social Benefits Act. 
91  In Original language: Sozialgesetzbuch (SGB). 
92  Section 2 of the Asylum Seekersõ Social Benefits Act. 
93  Section 1 of the Asylum Seekersõ Social Benefits Act. 
94  Section 86 (2) of the Residence Act. 
95  Section 1a of the Asylum Seekersõ Social Benefits Act. 

those cases the benefits consist only of food 
and shelter without any extra money. 
According to JRS Germany, the recent practice 
of some Social Welfare Offices has been 
òsandwich and transport ticket.ó The philosophy 
behind this is that the indispensable minimum 
for a third-country national, who has been 
given an enforceable order for expulsion, is 
everything he needs for a journey (food and 
ticket). This practice has been stopped by some 
decisions of the Courts and now in general the 
indispensable minimum is interpreted as 
comprising of food and shelter. Nevertheless, 
according to JRS Germany, òSocial sanctions 
are used to influence the behaviour of the 
people.ó  

Another problematic aspect is the wide range 
of discretion given to the Social Welfare 
Office to decide to restrict social benefits. One 
interviewee stated that, òAllowances given by 
the Social Welfare Office vary from person to 
person. Nobody understands why there is that 
much difference.ó One interviewee whose 
financial support was terminated was unaware 
of the reason for this decision.  

4.5 Education 

Under the German federal system, education 
falls under the jurisdiction of the òLªnderó. 
Hence, access to school for children of foreign 
families is regulated by the òLªnderó and there 
is no common policy. Usually, children of asylum 
seekers under their recognition procedure are 
able to attend school. With regard to children 
of families without a residence status, there is 
much legal uncertainty. The main problems 
arise when it comes to the questions of a) 
whether a formal right to school attendance or 
even a compulsory education exist for these 
children; and b) if a school principal or the 
administration of the school need report the 
irregular situation of a certain family. 

The Laender interpretations of in whose cases 
education is compulsory, or at least whether a 
right to school attendance exists, differ a lot. 
Most Laender generally say that it depends on 
the legal stay in Germany. On the other hand, 
in accordance with some Laender constitutions, 
such as the one of Northrhine-Westphalia, 
every child ð without any additional condition ð 
has the right to education and formation. 
Consequently, after some years of discussion, 
the Northrhine-Westphalian Minister for 
Schools and Advanced Training, in cooperation 
with the Minister of Interior, ruled in March 
2008 that schools must accept all children 
applying for inscription irrespective of their 
residence status.96 Unfortunately, most other 
Laender do not have any similar regulation. 

                                                      
96 Decree of 27 March 2008, 222.2.02.02.02 Nr. 
60733/07; see also òAntwort der Landesregierung auf 
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Above we have already discussed the problem 
that German law stipulates a general duty for 
public authorities to forward information to the 
relevant authorities if they obtain knowledge 
of the stay of a third-country national in 
contravention of the law. A principal or an 
administration of a public school is such a public 
authority. On the one hand there is the danger 
that they see themselves forced to report a 
family who has no residence status. On the 
other hand, this reporting would contravene 
their professional duties of educating and 
forming. Hence, in some Laender it is already 
regulated that school principals and 
administrations are exempt from the 
denouncement duty.97 Whereas the law has not 
been changed, the Administrative Regulations 
on the Implementation of the Residence Act98 
that came into force as of November 2009, 
now stipulates that principals and 
administrations of schools are exempted from 
the reporting duty. 

4.6 Work 

òI do want to work and take care of myself 
because I am a healthy man.ó  

ð A male holder of a toleration from Georgia, 
32 years old ð 

Right to access the formal labour market 

Holders of tolerations are prohibited from 
accessing the formal labour market during the 
first year after the issue of such a toleration. 
After the first year a right to employment exists 
only in cases where the Federal Employment 
Agency has granted its approval in accordance 
with the subsidiary principle: a work permit is 
only issued in cases where it has been satisfied 
that no German citizens, EU citizens or other 
third-country nationals with a residence permit 
were available to do the job for which a work 
permit has been requested.99 According to JRS 

Germany, this means that most holders of 
tolerations are not able to find work. The 
issuance of a work permit is also required in 
cases of an apprenticeship. In particular, 
unaccompanied minors are unable to follow an 
apprenticeship if a work permit is denied, says 
OASE Pankow.  

                                                                      
die Kleine Anfrage des Abgeordneten Michael-Ezzo 
Solf, Landtagsdrucksache 14/9019, 21.4.2009ó. 

97  See, e. g., the above mentioned decree of the Minister 
for Schools and Advanced Training of Northrhine-
Westphalia of 27 March 2008; and the Information 
Circular issued by the Berlin Senator for Education, 
Sciences and Research on 12. November 2009. 

98 No. 87.0.5 of the Allgemeine Verwaltungsvorschriften zum 
Aufenthaltsgesetz. 

99 See Section 39 of the Residence Act in conjunction with 
Section 10 of the Employment Procedure Ordinance 
(Beschäftigungsverfahrensverordnung - BeschVerfV). The 
subsidiary principle is not applicable if the person is 
staying in Germany for four years with a residence 
permit, an asylum seekerõs registration card or a 
toleration. 

Requests for a work permit are also denied is if 
it is believed the holder of the toleration 
entered Germany with the purpose of receiving 
benefits under the Asylum Seekersõ Benefit Act 
or the third-country national is prevented from 
leaving the Federal territory through a fault of 
his or her own (e.g. false information regarding 
identity or nationality).100 Whether such an 
assumption exists is based upon the discretion 
of the relevant authorities. JRS Germany raised 
criticism as to how the authorities reached their 
decisions: òDuring the procedure for social 
benefits at the Social Welfare Office they are 
asked to fill in questionnaires with question like: 
How do you want to live here? Usually people 
answer òSocial Welfareó, as they know that 
they are not allowed to work and therefore 
are in need of social assistance. But this answer 
is used to assume the person in question 
entered Germany in order to live on welfare.ó 
Oase Pankow adds that the result of the 
limited access to the labour market is that many 
holders of tolerations are forced to take up 
irregular employment.  

Illegally staying third-country nationals without 
any form of status are prohibited from working 
legally.  

Motives to find work 

All of the interviewees expressed a desire to 
work in order to guarantee an income which 
meets their basic needs for housing, clothing, 
food and transport, without being dependent 
on either statutory support mechanisms or on 
the support of their network. Not being able to 
work can have serious psychological effects 
such as depression, low self-esteem and 
feelings of uselessness. One interviewee with an 
irregular job emphasised that his work 
structures his daily life. Being without work 
could eventually lead to homelessness, if no 
public housing is provided.  

Success in finding work  

Due to the subsidiary principle applied for 
holders of tolerations, very few are issued with 
a work permit and thus legally entitled to work. 
The Katholisches Forum Leben in der 
Illegalität101 noted that a number of holders of 
tolerations and irregular migrants excluded 
from the legal labour market are very 
vulnerable and living in absolute poverty. 
Some of them try to find a job in the illegal 
market which, however, is not always easy. To 
access the illegal labour market is almost 

                                                      
100 See Section 11 of the Employment Procedure 
Ordinance. 
101 The òKatholisches Forum Leben in der Illegalitªtó is a 

coalition under the auspices of the German Conference 
of Catholic Bishops. Members are: Catholic Office in 
Berlin, JRS Germany, Malteser Germany, Caritas 
Germany. The forum was founded in 2004 and provides 
lobby work and campaigns to improve the life of 
irregular migrants in Germany.  
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impossible for those persons in particular who 
are traumatised as a result of events in their 
countries of origin and persons with physical 
disabilities, illness or elderly persons. 

Holders of tolerations or irregular migrants who 
are part of a wide ethnic community find work 
more easily through their networks. Equally 
persons who are well trained and skilled find 
stable ð and better paid ð work more easily. 

Type of work and salary 

Most of the interviewees managed to organise 
short-term work once in a while. Sectors in 
which the interviewees were active were: 

construction, cleaning, catering and transport. 
One interviewee who has well-developed 
language skills and also has some computer 
skills managed to take up long-term 
employment with various companies. This 
interviewee expressed his confidence and 
satisfaction with his survival strategy. òI take my 
own decisions and I am in control over my life. 
The less help I need from other people the 
betteró.  

Exploitation 

Holders of tolerations and irregular migrants 
risk exploitation if they take up irregular work. 
Examples of exploitation include low wages or 
even non-payment for the work done. Given 
the fact that several of them have experienced 
traumatic experiences in their countries of 
origin or are traumatised by detention in 
Germany, these persons are extremely 
vulnerable and prone to being exploited. The 
Katholisches Forum Leben in der Illegalität 
reports that although irregular migrants 
engaged in irregular work are, by law, insured 
through the Employers Liability Insurance 
Association102 it is very unlikely that the 
exploited worker would exercise his rights and 
initiate proceedings. Due to uncertainty as to 

whether the courts competent in this field have 
the duty to forward information to the relevant 
authorities103, the exploited persons do not 
enforce their rights. 

4.7 Freedom of Movement  

òI would really like to have a paper to travel. 
With this obligation to stay within this area I 
feel like I was brought from a smaller prison to 
a bigger one. I am not free.ó 

ð A male holder of a toleration from Sudan, 38 
years old ð 

What all interviewees perceived as a very 
negative factor affecting all aspects of their 
personal life was the imposed restriction of 
movement within Germany. Pursuant to Section 
61(1) of the Residence Act, holders of 

                                                      
102  In original language: Berufsgenossenschaft. 
103  In accordance with Section 86 (2) of the Residence Act. 

tolerations have an obligation to stay within the 
Land in which they are residing. The Section 
states that the stay of a third-country national 
who is under the obligation to leave the 
territory104 òshall be restricted in geographical 
terms to the territory of the Land concerned. 
Further conditions and requirements may be 
imposed.ó Such further requirement may be 
that the confined geographical area concerns 
not the Land but is limited to the administrative 
district in which the person concerned is 
residing. A holder of a toleration is required to 
ask for permission every single time he needs 
to leave the geographical area to which he is 
confined for a specific purpose.  

This restriction upon movement, especially 
limited to the administrative district, has a 
negative impact on daily life and may impose 
an obstacle for finding stable employment, 
establishing social contacts or following leisure 
activities. The effects of this restriction depend 
to some extent on what the administrative 
district has to offer in terms of employment, 
services and societal activity. This is particularly 
the case when the holder of a toleration finds 
himself in such a situation for a long period of 
time. The prohibition from leaving the 
designated geographical area further reduces 
the chance to find work since the labour market 
is geographically limited.  

4.8 Life Planning 

òWithout papers I do not have a chance to have 
a normal life.ó 

ð A male holder of a toleration from Georgia, 
32 years old ð 

Prisoners of destitution  

A significant number of holders of tolerations 
live in limbo for many years. Some have even 
been staying in Germany in such a situation for 
more than 5 years. Being in a tolerated 

situation for a long time creates particular 
hardships and a lack of future perspective. By 
suspending the removal the German states 
acknowledges that obstacles to return of a 
factual or legal nature exist.105 The grant of a 
toleration does not provide for a legal 
residence status or any direct rights: it only 
offers toleration to stay on the territory. Under 
German law, legal possibilities to issue a 
residence permit after a certain period of time 
spent in toleration do exist. However, there are 
a number of bureaucratic and legal obstacles 
when implementing this provision. Holders of 
tolerations live in constant fear that they will be 
removed to their countries of origin. Toleration 
does not remove the third-country nationalõs 
obligation to leave Germany. In cases where 

                                                      
104  Holders of tolerations are still under the obligation to 

leave the territory.  
105  Section 60a of the Residence Act. 
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the authorities decide that the obstacles to 
return have ceased, the holder of a toleration 
can be removed without any further 
procedure.106  

According to the NGOs interviewed, many 
holders of tolerations, in particular those who 
are rejected asylum seekers, are afraid of 
persecution if returned to their countries of 
origin. One interviewee had to flee from Sudan 
and has extreme fear that he would be 
returned and then be in danger for his life. In a 
number of cases, removal is suspended for 
practical reasons such as the lack of travel 
documents or identification papers. One 
interviewee reported that the Georgian 
embassy persistently refuses to issue him with a 
passport and is unwilling to take him back. The 
German authorities have detained him but later 
had to release him on these grounds. Issued 
with a toleration, he has been living in 
Germany for more than 7 years now. The 
interviewees were very desperate about their 
situation. 

Living a life in destitution  

What is particular for holders of tolerations is 
that for long periods of time they are left with 
very limited rights and entitlements. This creates 
a high level of dependency on statutory 
mechanisms and charity for the survival. Basic 
minimum services are provided for short-term 
periods of time. Holders of tolerations live in 
poverty and only receive the very minimum 
level of services which are rarely enough to 
meet their basic needs. Those in particular 
whose social benefits have been reduced face 
extreme hardship. The German system is drawn 
up to exclude these persons from society, yet at 
the same time it is officially recognised that 
holders of tolerations are unable to leave the 
country. Entitlements under law are limited and 
may be reduced without any clear decision-
making process. The exclusion policy of 
Germany is particularly evident with respect of 
the right to access the formal labour market: 
only if no German, EU or legally staying third-
country national is willing to do a particular job 
is a holder of a toleration is allowed to fill this 
position. In practice, many holders of 
tolerations do not receive a work permit and 
thus are unable to participate in society. The 
interviewees reported feeling extremely bored 
during the day: they pass the time with others 
in a similar situation or watch TV, which helps 
them to learn German as a substitute to 
German language courses. As a result of their 
exclusion from society, many holders of 
toleration and irregular migrants feel lonely 
and left out. The policy of the German state 
affects the private lives of the holders of 
toleration and limits the establishment of social 

                                                      
106  Section 60a (3), (5) of the Residence Act. 

contacts and relationships. One interviewee 
explains: òI have no real friends because 
people are only interested in you when you 
have a residence status. Getting in contact with 
women in particular is very difficult; 
establishing a relationship with a woman is 
very hard.ó 

All of the interviewees believe that a residence 
permit would be the solution to most of their 
problems. Without a right of residence they 
were unable to plan their future and develop 
future goals. They are focused on their legal 
status and the things they could do with a 
residence permit. In particular for young 
persons with a toleration, the lack of residence 
rights stands in the way of access to training 
activities and development of necessary 
working skills. One young male interviewee 
states: òI feel bored. I would like to work or 
start an apprenticeship. I also would like to 
have a driving license. But you see, the 
procedures are always very difficult and the 
people do not always accept a ôtoleration 
status.õó Other interviewees were concerned 
about their situation and felt like they were 
ôstanding stillõ. One interviewee stated: òI would 
like to integrate into German society by 
attending German language courses and work, 
because I must live here. But the German state 
does not give me a chance. My life is not 
infinite and my chances for a normal life are 
getting smaller and smaller, especially my 
chance to build up a family.ó 

5 Conclusions and Recommendations 

5.1 Consequences of the Stateõs laws, 
policies and practice 

For holders of a òtolerationó and irregular 
migrants  

1. No or limited access to health care. The 
general health condition weakens over 

time and medical problems are not 
adequately treated.  

2. Being forced into destitution with no way 
out can lead to severe mental health 
problems, loss of purpose in life and low 
self-esteem.  

3. Many holders of a òtolerationó are 
provided with only basic support (food 
and shelter). 

4. Holders of a òtolerationó are usually not 
allowed to work in the formal labour 
market. 

For society 

5. NGOs provide typical State tasks, such as 
the provision of medical care, in order to 
minimise the effects of destitution. In some 
cases, the services of the NGOs are 
essential for survival. The NGOs also take 
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up this role for holders of a òtolerationó 
who do receive some form of state 
support, but this is not sufficient for 
subsistence.  

6. Destitute holders of a òtolerationó are 
socially excluded and, because they are 
prohibited from accessing the formal 
labour market, they are faced with high 
barriers to participate in and contribute to 
society. Society does not benefit from their 
skills. 

7. The creation of growing number of òthird-
class citizensó staying in Germany for long 

periods while not being removed. 

5.2 Recommendations 

In general 

1. The relevant laws must be reformed so all 
third-country nationals can enjoy their 
basic rights (to food, shelter, medical 
treatment, education, etc.) without regard 
to their legal status.  

Medical care 

2. Free and full access to healthcare in all 
cases throughout the entire stay of the 
person in Germany. 

Social Support 

3. Social support should be given to all 
persons in need irrespective of their legal 
status for the length of time they cannot be 
returned, or they should be given the right 
to access the formal labour market in 
order to support themselves.  

4. Financial support should be given in place 
of vouchers. 

Residence Rights 

5. If a third-country national cannot be 

returned for a certain period (e.g. three 
months) he should be provided with a 
residence permit so that he can organise 
his integration into German society. This 
would replace the current òtolerationó. 
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Case Studies in Ireland

1. Case Study 

1.1 A typical case 

Abdul Zulfacar107 is a man from Afghanistan, 
born in 1973. In 2005 he came to Ireland and 
applied for asylum on the grounds of having 
been detained and maltreated in Afghanistan 
because of his political activities.  

Upon arrival in Ireland, he was placed in a 
direct provision accommodation facility in Cork 
where he stayed for about three years. During 

this time, he suffered depression and post-
traumatic stress disorder, brought on by his 
ordeals in Afghanistan. He was placed on 
medication and also spent three weeks in a 
hospital.  

After an incident in the Cork accommodation 
facility of which Abdul was accused of having 
caused (which he denies), he was transferred to 
another facility in County Limerick. The hostel 
there was about a forty-five minutes walk to 
the next village and Abdul felt very isolated. 
He was still having his mental health problems, 
could not get on with the hostelõs manager and 
felt threatened and attacked by other 
residents. Letters of complaint and requests for 
a new transfer were never answered by the 
responsible authorities. A visit to the Dublin 
office of the Irish Reception and Integration 
Agency (RIA)108 proved fruitless.  

In exchange, the agency accused him of having 
been involved in òseveral incidents of violent 
and threatening behaviouró and refused him 
accommodation. Consequently, Abdul was also 
refused assistance by the Community Welfare 
Officer since, as an asylum seeker he fell 
outside the Officerõs responsibility. Abdul was 
left homeless. At night he slept on the floor of a 

factory in Dublin. Some NGOs gave him a little 
assistance but could not provide him with 
accommodation. Abdul was homeless for a 
three months period in total.  

Finally, the Irish Refugee Council referred 
Abdul to a solicitor who issued High Court 
proceedings challenging the Minister's refusal 
to accommodate him. The State offered a 
settlement out of court which was accepted and 
allowed Abdul new access to accommodation.  

It should be noted that Abdul has recently been 
recognised as a refugee. 

                                                      
107 Not his real name. 
108 The Reception and Integration Agency (RIA) was 

established on 2 April 2001, operates under the aegis 
of the Department of Justice, Equality and Law Reform, 
and is responsible for coordinating, inter alia, the 
provision of services to asylum seekers. See 
www.ria.gov.ie. 

1.2 The context of the case 

Abdulõs case is not unique. As his solicitor 
explains,109 there are quite a number of asylum 
seekers in Ireland who are accused of òviolent 
and threatening behaviouró, thrown out of their 
accommodation centres and refused assistance 
by the Reception and Integration Agency. Since 
they do not meet the òHabitual Residence 
Conditionó110 they are consequently also 
denied assistance by the Community Welfare 
Officers. As they are not allowed to work, they 
lack the necessary means for their living and 
find themselves in deep poverty and 
homelessness. Asylum seekers sometimes also 
face problems with their accommodation in the 
direct provision centres.  

Other migrants are often also denied 
assistance because of a failure to meet the 
òHabitual Residence Conditionó. They can even 
include EU-citizens. Ms Berkeley recalled the 
case of a German national who had been 
living in Ireland for years and developed 
strong ties to the country. But he had not been 
officially employed, working instead as a 
volunteer with a community in Dublin where he 
received everything he needed for his 
subsistence. When, because of internal 
problems, he had to leave the community he 
was refused social assistance by the welfare 
authorities because of not having been 
officially employed and therefore, in the eyes 
of the officers, not meeting the òHabitual 
Residence Conditionó. 

Asylum seekers who still live in their 
accommodation centres under the òDirect 
Provisionó regime also face a very difficult 
situation. In an English language class held in 
the Jesuitsõ Belvedere College (Dublin) by Sr. 
Eleanor OõBrien RLR, Language Acquisition 
Officer of JRS Ireland, we met Said,111 an 
asylum seeker from Iran, who had been a 
university student before fleeing from 
persecution. He has been in the asylum 
procedure for three years; his application for 
leave to remain is still pending. Said is living in 
a Direct Provision Centre in Dublin with full 
board and only û19.10 per week personal 
allowance. He is not allowed to work. Out of 
the little cash he receives he cannot pay for 
public transport tickets and therefore walks a 
long way to language class and other 
appointments. He often feels depressed 

                                                      
109 Ms Karen Berkeley of Brophy Solicitors, Dublin, 

interviewed on 2 December 2009 (hereinafter referred 
to as òBerkeley interviewó). A case similar to the one of 
Abdul was described in Victor Posudnevsky, No Way 
Out. Metro Eireann, 23 October 2008, at p. 10. 

110 Which will be explained in detail in section 2.3. 
111 Not his real name. We met Said on 3 December 2009. 

http://www.ria.gov.ie/























































































































































































































































