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The Jesuit Refugee Service (JRS) is a Catholicgomernmental organisation, which was
founded in 1980 and whose mission is to accompsenye and defend the rights of refugees
and forcibly displaced people regardless of theligious affiliations. The regional office of
JRS in Brussels networks with staff members in 2Pofean countries. JRS personnel in
Europe accomparninter alia asylum seekers held in detention.

JRS welcomes the recent publication of the ComomssiGreen Paper on the future of the
Common European Asylum System (CEAS), as it pufsgee protection back on the
European Union (EU) agenda and opens a wide detwatehe second phase of the
harmonisation of European legislations in the fielcasylum. JRS takes up this opportunity
to participate in such a broad debate. Howeveru®e of its experience in Europe, JRS has a
more specific concern about the detention of asyh@mkers in the EU and will therefore
focus its contribution on question No. 9 of the @ré®apet.

Question 9: Should the grounds for detention, imgleance with the jurisprudence of the
European Court of Human Rights, be clarified aredrtHated conditions and its length b
more precisely regulated?

112

I. Legal Grounds for the Detention of Asylum Seekes

First and foremost, it is worth recalling the wargliof Article 18 of the Council Directive
2005/85/EC of T December 2005 “on minimum standards on procedaresember States
for granting and withdrawing refugee status” aceaydo which: ‘Member States shall not
hold a person in detention for the sole reason tigfshe is an applicant to asylunThis
provision recalls that asylum seekers are not cidisi Their illegal entry or presence on the
territory of a Member State should not lead tortlaeitomatic detention by the authorities of
this State.

This is in line with Article 31(1) of the 1951 Regfee Convention, which statesTHe
Contracting States shall not impose penalties, @oant of their illegal entry or presence, on
refugees who, coming directly from a territory wdéheir life or freedom was threatened in
the sense of article 1, enter or are present inrtteritory without authorization, provided

1 JRS has also contributed to the response madéebfEtropean Council on Refugee and Exile in Europe
(ECRE), as well as the one submitted by the Chusrelnel Christian Organisations in Europe.
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they present themselves without delay to the aiigb®and show good cause for their illegal
entry or presencé Paragraph 2 of Article 31 addsfle Contracting States shall not apply to
the movements of such refugees restrictions olfzer those which are necessarl follows
from this Article that detention should only be aded to in cases of necessity. In its
“Revised Guidelines on applicable criteria and déads relating to the detention of asylum
seekers®, UNHCR explains the notion of “necessity”. Accargito the UN agency,
“detention of asylum seekers may only be resorted ttecessary, in order: (i) to verify
identity; (ii) to determine the elements on whible tlaim for refugee status or asylum is
based; (iii) to deal with cases where refugees syliam seekers have destroyed their travel
and/or identity documents or have used fraudulemtudnents in order to mislead the
authorities of the State, in which they intend tairo asylum; or (iv) to protect national
security or public ordef®

Article 7 of the Council Directive 2003/9/EC of January 2003 “laying down minimum
standards for the reception of asylum seekers”igesvan exception to the asylum seekers’
freedom of movementwhen it proves necessary, for example for legasoea or reasons of
public order, Member States may confine an appticana particular place in accordance
with their national law’ Article 7 of the Council Directive 2003/9/EC shouldhowever
specify what it means by “legal reasons” to detaiasylum seekers. The grounds to detain
asylum seekers should be detailed in light of UNHCKuidelines.

Similarly, Article 5 of the European Convention ldoman Rights (ECHR) permits detention
when it is ‘in accordance with a procedure prescribed by’land only in exceptional cases.
The European Court of Human Rights has ruled thgtrbcedure prescribed by |&wnplies
the notion of fair and proper procedure which meapsocedure conducted by an appropriate
authority and free from arbitrariness, i.e. whigledfies the grounds on which individuals
may be deprived of their liberfy.f the country, which detains a person, meets ehes
requirements, Article 5-1 (f) ECHR permits the dien of third-country nationals in
exceptional circumstances$o”preventtheir] effecting unauthorized entry into the couritry.
The other cases when detention is permitted aaogtdi Article 5-1 of ECHR do not apply to
asylum seekersexcept if the asylum seeker has committed amoéeln this case, Article 5-

1 (c), which allows the detention of a persdar“the purpose of bringing him before the
competent legal authority of reasonable suspicibhaving committed an offence or when it
is reasonably considered necessary to prevent aimsndtting an offence or fleeing after
having don& applies. Similarly, an asylum seeker may be ideth according to Article 5-1
(e) “for the prevention of the spreading of infectioisedses

However, the detention of asylum seekers shouldvmded in all other cases. Detention
might indeed have serious medical and psychologaffécts on asylum seekétsin
accordance with UNHCR Guidelines, alternatives étedtion, in particular: rhonitoring

2 Adopted in February 1999

% Guideline 3: Exceptional Grounds for Detention

4 Judgment of 24 October 197@/interwerp This was recalled in Judgment of 5 February 2@hka v.
Belgium

® Namely cases mentioned in Article 5-1 (a), (b) édjd

® To that extent, see for exampleErbm Persecution to Prison: The Health ConsequerafeBetention of
Asylum SeekelsPhysicians for Human Rights and the Bellevue/NPtbgram for Survivors of Torture, June
2003; or ‘Psychiatric Assessment of Children and Familiesnimigration Detentioty Sarah Mares & Jon
Jureidini, 2004. These two reports are availabteasmw.idcoalition.org

Jesuit Refugee Service-Europe aisbl
Rue du Progrés, 333/2, 1030 Bruxelles, Belgique
Tel : +32/2 250.32.20 - Fax:+32/2 250.32.29



requirements, provision of a guarantor/surety, asle on bail and open centtésshould be
promoted. The EU legislation should be amended with provisigh determining
alternative _measures to the detention of asylum skers and listing the different
alternatives.

In_particular, asylum seekers detained under the aglication of the “Dublin 1l
Regulation”® should not be detained for extended periods of timas happens in_many
EU Member_States. In_their_cases, alternatives to edention _should particularly be

encouraged.

Moreover, asylum seekers, who are not criminals, should notebdetained in prison
facilities together with convicted inmates.

[l. Conditions of Detention

The conditions of detention of asylum seekers shoegpect human rights standards. Many
of them are detailed in the Council Directive 2@0BLC.

To that extent, as pointed out by the CommissiothenGreen Paper, serious problems have
been encountered regarding the applicability of Dieective to detention centres. The
Directive indeed does not state explicitly whetit®provisions only apply to asylum seekers
granted with a freedom of movement or also to asyseekers in detention.

Applicability of the Reception Directive to AsyluBeekers in Detention

On one hand, there is evidence showing that thecbie includes detained asylum-seekers.
The Directive appliestd all third country nationals and stateless persomho make an
application for asylum at the border or in the téory of a Member State as long as they are
allowed to remain on the territory as asylum sesKerand it defines an “asylum-seeker” as
“a third country national or a stateless person wias made an application for asylum in
respect of which a final decision has not yet biederi'°. From this it can be concluded that,
concerning the scope of this Directive, no distorctis made between asylum-seekers that
can move freely and asylum-seekers in detention.

On the other hand, there is some evidence thatDhisctive does not apply to detained
asylum seekers in general, but only when this @iety stated, such as in the context of
Article 6 (Documentatiortf and again in the context of Article 13 (Generaéswon material

" Guideline 4: Alternatives to Detention

8 Council Regulation No 343/2003 of 18 February 20@3tablishing the criteria and mechanisms for
determining the Member State responsible for examgian asylum application lodged in one of the Memb
States by a third-country national”

° Article 3 (Scope): “1. This Directive shall appiy all third country nationals and stateless pesswho make
an application for asylum at the border or in tegitory of a Member State as long as they arenatbto
remain on the territory as asylum-seekers, as agetb family members, if they are covered by symtiieation
for asylum according to the national law.”

0 Article 2 (Definitions): “(c) ‘applicant’ or ‘asyim-seeker’ shall mean a third country national ataeless
person who has made an application for asylumspeet of which a final decision has not yet beéend...)"

' Article 6 (Documentation): “ 2. Member States nexclude application of this Article when the asylum
seeker is in detention (...)"
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reception conditions and health cafe)However, Article 6 states an exception to
documentation rules resulting from the specialagitun created by detention. Thus Article 6
does not contradict a scope generally includingidet! asylum-seekers. Equally, this time in
the context of thestandard of living, Article 13 refers to aspecific situatioiy which needs
special attention, i.etd the situation of persons who are in deteriti®o this provision, too,
does not speak against the legal fact that thiediire applies to detainees as well.
Consequently it must be concluded that the promssiof this Directive apply to asylum-
seekers in detentidn.

Should International “Transit Zones” Be Considereds “Places of Detention”?

Another question is whether international zonesemhasylum seekers are held upon their
arrival in airports and ports, should be considereglaces of detention.

The European Court on Human Rights gave a cleaveart® this question in its Judgment of
25 June 1996lahad Lahima, Lahima, Abdelkadend Mohamed Amuur v. Frantk In this
particular case, the question was whether an asgkeker who has reached the territory of a
State Party to the ECHR, but there detained imtarnational or transit zone, is protected by
the provisions by Article 5 ECHR. Is it a “deprii@t of liberty”, when an asylum-seeker is
detained in order to check if his claim is foundmid when he could be sent to another
country considered to be a “safe country”? The Cauled that the existence of a so-called
“safe third country” does not mean that detentioram international airport zone would not
constitute a deprivation of liberty. According tieet Court, the possibility of the asylum-
seeker going to another country “becomes theoteafice other country offering protection
comparable to the protection they expect to finthencountry where they are seeking asylum
is inclined to take them in”. So, in this case, @murt considered the fact that these asylum-
seekers were detained in the international airpame of Paris Orly as a deprivation of liberty
with view to Article 5 ECHR.

Therefore,EU legislation should apply in transit zones suchsain detention centres. To
that extent, derogations from basic procedural stadards for procedures at borders,
provided by Article 35(2) of the Council Directive2005/85/EC, should be deleted.

Rights of Asylum Seekers in Detention

() Information about Detention

12 Article 13: “2. Member States shall make provisian material reception conditions to ensure adstahof
living adequate for the health of applicants anpbtde of ensuring their subsistence. Member Stdtal ensure
that that standard of living is met in the spectimiation of persons who have special needs,dordance with
Article 17 (General principle for the specific gition of vulnerable persons), as well as in refatio the
situation of persons who are in detention.”

13 This conclusion is in accordance with the EU Cossiain’s point of view. In its Proposal for this Bitive,
the EU Commission stated, that “premises set uptlier specific purpose to house applicants and their
accompanying family members during the examinatibtheir application within the context of a proceel to
decide on their right to legally enter the terntaxf a Member State as well as accommodation ceritre
situations where applicants for asylum and thedoagpanying family members are not allowed, in gglg to
leave the centre, can be defined as detentioneeninder the meaning of the Directive.” [EU Comiioiss
Proposal for a Council Directive laying down minimwstandards on the reception of applicants forumsyh
Member States, COM (2001) 181 final]

4 Judgment of the European Court of Human Right4 RI€995/523/609
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According to Article 5(2) ECHR,éveryone who is arrested shall be informed promjatlya
language which he understands, of the reasonsi$oarest and the charge against Fim

Similarly, Article 5(1) of the Council Directive 23/9/EC provides detainees with the right to
be informed Within a reasonable time not exceeding fifteen ddtey they have lodged their
application for asylum with the competent authgriy at least any established benefits and
of the obligations with which they must comply tielg to reception conditions. Member
States shall ensure that applicants are provideith wiformation on organisations or groups
of persons that provide specific legal assistanog arganisations that might be able to help
or inform them concerning the available receptioanditions, including health care
Paragraph 2 of Article 5 addsviember States shall ensure that the informatioarretl to in
paragraph 1 is in writing and, as far as possibie,a language that the applicants may
reasonably be supposed to understand. Where appteprthis information may also be
supplied orally’

The question whether fifteen days is a “prompt’agek worth being discussed. In particular,
when asylum seekers are held in detention centrethey should be informed upon their
arrival in the centre about their right to challenge the detention order taken against
them.’® The EU legislation should be revised in that sense

Of primary importance is also the obligation tooimh asylum seekers — either they are
detained or not — about their rights in a languihgy understand. This right is guaranteed by
ECHR and recalled in the UNHCR GuideliffesThe Council Directive 2003/9/EC, for its
part, is much more vague in its formulation. Acéogdto it, asylum seekers should be
informed ‘as far as possible, in a language that the applisanay reasonably be supposed
to understand. Article 5(2) of the Council Directive 2003/9/EC shold therefore be
revised in _order to guarantee that asylum seekersra informed about their rights and

the reception conditions in every case in a languadghey fully understand.

(ii) Access to Judicial Remedies

Article 5(4) ECHR states, thaeVeryone who is deprived of his liberty by arrestietention
shall be entitled to take proceedings by whichlégulness of his detention shall be decided
speedily by a court and his release ordered ifdétention is not lawful

The appeal must beeffectivé, too. This was confirmed by the European CourtHamman
Rights’ Judgemen&muur v. FranceThe obligation of effectiveness implies that anter of
procedural rights have to be granted to the foesigAmong those rights are: the right to free
linguistic assistance, the right of access to #sedile and the right to legal difl.

As regards EU legislation, Article 18 (2) of the uBail Directive 2005/85/EC provides:
“Where an applicant is held in detention, MemberteStashall ensure that there is a
possibility of speedy judicial revieivin light of the European Court on Human Rights’
jurisprudence, this provision should be amended irorder to include rights such as the

!5 |n application of Article 5(4) of ECHR and Article3(2) of the Council Directive 2005/85/EC
% Guideline 5: Procedural Safeguards, (i)
17Judgment of 25 June 1999ahad Lahima, Lahima, AbdelkadendMohamed Amuur v. France
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right to free legal aid and free linquistic assistace (if needed) ensuring the effectiveness
of the judicial review.

(iif) Access to Health Care

Article 3 ECHR prohibits “torture” and “inhuman alegrading treatment or punishment”.
With regards to health care while being in detentitetainees may invoke the prohibition of
ill treatment to have access to medical assistdémzeded.

Article 9 of the Council Directive 2003/9/EC allowdember States to require medical
screening for asylum applicants on public healtbugds. Article 15(1) states that Member
States $hall ensure that applicants receive the neceskaglth care, which shall include, at
least, emergency care and essential treatmentlioés$, and Article13(2) provides that
“Member States shall provide necessary medical leeradssistance to applicants who have
special needs.

However, this last provision does not provide arsyghological assistance for detained
asylum seekerdJNHCR Guidelines_emphasise the possibility for deiaees to receive

“ psychological counselling when appropridgtt. Given the psychological harm caused by
detention, the EU legislation should be amended ithat sense. In particular, victims of
torture, degrading treatment and sexual violence, Wwo apply for asylum, should have
access to psychological cate

(iv) Visits

According to Article 14(2)(b) of the Council Dire¢ 2003/9/EC, Member States shall
ensure the possibility of communicating with relativegydéadvisers and representatives of
the United Nations High Commissioner for RefugedBlHCR) and non-governmental
organisations (NGOs) recognised by Member Statdsoreover, ‘Legal advisors or
counsellors of asylum-seekers and representatitéseoUnited Nations High Commissioner
for Refugees or non-governmental organisationsgiheded by the latter and recognised by
the Member State concerned shall be granted admesscommodation centres and other
housing facilities in order to assist the said asylseekers. Limits on such access may be
imposed only on grounds relating to the securitytr@ centres and facilities and of the
asylum-seekerg®

These provisions are confirmed by the Council Divec2005/85/EC. Article 16 (2) of this
Directive states: Member States shall ensure that the legal adviseatloer counsellor who
assists or represents an applicant for asylum hasess to closed areas, such as detention
facilities and transit zones, for the purpose afisudting that applicant In addition, Article

21 (a) enjoins Member Statet“allow the UNHCR to have access to applicantsakyum,
including those in detention and in airport and pwansit zones

18 Guideline10 (v)

91t would complement Article 20 of the Receptiorrditive, which statesMember States shall ensure that, if
necessary, persons who have been subjected tadpmape, or other serious acts of violence recetive
necessary treatment of damages caused by the afotiemed act$

20 Article 14(7) of the Council Directive 2003/9/EC
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However, none of these provisions provide detaiasdum applicants with the right to
receive regular visits from ffom friends, relatived (...) and religious counselas
recommended by the UNHCR GuideliffesThe EU legislation should be amended to
allow relatives, friends and religious counsels tbave regular access to detained asylum
seekers.This will help preserve their psychological balarampered by the conditions of
life in detention. Such a measure will also enshat the EU legislation respects on one hand
Article 8 of ECHR which guarantees the right to figntife and, on the other hand, Article 9
of ECHR which provides for the right to observagielus beliefs.

(v) Protection of Minors

The Council Directive 2003/9/EC recognises in itsafter 1V that there arepérsons with
special needsand minors among them. Article 10 provides feclooling and education of
minors, and Article 18 requests that théest interests of the chfftishall be a primary
consideration for Member States when implementirey grovisions of this Directive that
involve minors’

As far as unaccompanied minors are concerned, |&rti®(1) of the Council Directive
2003/9/EC states:Member States shall as soon as possible take nmesagarensure the
necessary representation of unaccompanied minorsleigwl guardianship or, where
necessary, representation by an organisation wisakesponsible for the care and well-being
of minors, or by any other appropriate represeratiRegular assessments shall be made by
the appropriate authoritie In addition, unaccompanied minors applying feylam may be
placed fn accommodation centres with special provisionrfonors’?* By “accommodation
centred, the Directive means: places for collective housiiig® These places should be
understood as open centres as they do not fallruhdelefinition of tetentiori given by the
Directive, namely: the confinement of an asylum seeker by a Member Statenwa
particular place, where the applicant is deprivefi lis or her freedom of movemgft
Consequentlyynaccompanied minors should not be detained.

Article 5(1) of ECHR, for its part, allows the det®mn of minors only by lawful order for
the purpose of educational supervision or his ldwftention for the purpose of bringing him
before the competent legal authotityrhis provision limits considerably the possityiliof
detaining minors. The majority of minor asylum sewkin the EU are not covered by one of
the cases provided by ECHR to detain minors. Initeag according to Article 37 of the
International Convention on the Rights of the Childich EU Member States are parties to,
minors should be detained in very last resort anddr the shortest appropriate period of
time. All appropriate alternatives to detention shobkl considered in the case of minors
applying for asylum. If this proves impossiblégey should be separated from adults,
unless there are accompanied by family members. limat case, family sections should be
created in detention facilities®’

?L The Council Directive 2003/9/EC only speaks abthe possibility for detained asylum seekers to
“communicate” with relatives.

%2 Guideline 10: Conditions of Detention, (iv)

23 The “best interest of the child” is also guaradtbg Article 3 of the Convention on the Rights v Child

24 Article 19(2) (c) of the Council Directive 2003F3¢

%5 Article 2 (1) of the Council Directive 2003/9/EC

% Article 2 (k) of the Council Directive 2003/9/EC

2" Article 9 of the Convention on the Rights of thkil@ grants children the right not to be separdteth their
parents against their will
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(vi) Protection of Families

Article 8 of the Council Directive 2003/9/EC proesl that Member States shall take
appropriate measures to maintain as far as possfhataily unity as present within their
territory, if applicants are provided with housifgy the Member State concerned. Such
measures shall be implemented with the asylum-sselggeement.

Article 8 of the ECHR states that the right to fhnlife must be respected. Thus, if an
individual is detained, the competent public auties must ensure that the right to respect
family life can be exercised by the detaingéewo or more family members are detained,
Member States must avoid separating them.

(vii) Other Standards

The other standards that should be guaranteedlinaseekers held in custody are related to
living conditions in detention centres. To thatemtt Article 13(2) of the Council Directive
2003/9/EC provides: ‘Member States shall ensure that standard of livirgpmet in the
specific situation (...) of persons who are in det@mt.” This provision remains too vaqgue.
The “standard of living” it refers to should be detailed. To that extent, the UNHCR
Guidelines give relevant information.

First and foremost, as recalled in the UNHCR Gudssl, ‘the use of prison [to detain asylum
seekers] should be avoidétf People seeking asylum in the EU are not crimirtdtsvever,
when prison facilities are exceptionally usedsylum seekers should be accommodated
separately from convicted criminals or prisonersremand. There should be no co-mingling
of the two groups?

Similarly, single women should be accommodated retply from male asylum seekers,
unless they are close family relativ8dn particular, women should use hygiene facilities
(shower, toilets) separate from men.

More generally, asylum seekers kept in detentimukhhave access to basic necessities, i.e.
beds, shower facilities, basic toiletries &t To maintain their health condition, they should
also be provided with regular meals free of chaegght-hour sleeping andHe opportunity
to conduct some form of physical exercise througiy dndoor and outdoor recreational
activities” %

Moreover, asylum seekers should hatle“opportunity to exercise their religion and reee
a diet in keeping with their religiot

8 Guideline 10 (iii). This Guideline is confirmed Ilye 1988 UN Body of Principles for the ProtectiafnAll
Persons under Any Form of Detention or Imprisonm@minciple 8 states: “Persons in detention (...)llsha
\Zlghenever it is possible, be kept separate fromisoped persons.”
Idem
30 UNHCR Guideline 8: Detention of Women
31 Guideline 10 (ix)
32 Guideline 10 (vi)
% Guideline 10 (viii)
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In case the proper standards of living are not imeletention centres, asylum seekers shall
have the opportunity to officially complain abottbefore the detaining authorities. To that
extent, the UNHCR Guideline 10 (x) provides asylseekers in detention wittatcess to a
complaints mechanism (grievance procedures), wiceraplaints may be submitted either
directly or confidentially to the detaining authtyti Procedures for lodging complaints,
including time limits and appeal procedures, shobkl displayed and made available to
detainees in different languagés

Last but not least, authorities and staff workingletention centres should be properly trained
to respond to asylum seekers’ needs and treat themanly. In particular, they should be
aware of International and European human righasdsards applying in detention. They
should be introduced as well to intercultural amigiiracial issues and trained to identify and
answer to psychological concerns of detainees.

[ll. Length of Detention

The Council Directive 2003/9/EC does not providey &me limit of detention. Similarly,
Article 5 ECHR does not explicitly set a maximunration of detention.

However, concerning the prohibition of arbitrarisesf detention, the European Court of
Human Rights ruled in th®ozano Casé&’, referring to Article 5(1)(f) ECHR, that the
detention of a foreigner which is justified by tfaet that proceedings concerning him are in
progress can cease to be justified if the procesdaoncerned are not conducted with due
diligence. Moreover, combined with poor detenti@mditions, excessive length of detention
may also constitute an inhumane and degradingntesat according to Article 3 ECHR
(Prohibition of torture and inhumane and degradireatments). This was judged in the
Dougoz v. Greec€asé”.

The European Court of Human Rights also judgech&éAmuur v. FranceCasé® that the
prolongation of detentionréquires speedy review by the courts, the traditigquardians of
personal liberties >’

Therefore, the duration of the detention of asylseekers should not be excessiVe.
remains a measure of last resort and consequenthheuld not last for long periods of
time. A period exceeding six _ months can be considst as a long period of timeAs
stated by the European Court of Human Rights, any mlongation of detention should be
conditioned to a speedy judicial review with acces® free legal and linquistic assistance
to be effective®

34 Judgment of 18 December 1986

% In this Case, the Court considered that the cimmdgitof detention of the applicant in the AlexarsdRolice
Headquarters and the Drapetsona detention cemtr@aiticular the serious overcrowding and abserfce o
sleeping facilities, combined with the inordinaendth of his detention, amounted to degrading rireat
contrary to Article 3

36 Judgment of the European Court of Human Rights1XA.995/523/609 of 25 June 1998ahad Lahima,
Lahima, AbdelkadesndMohamed Amuur v. France

3" The Court recalled this principle in thé NashifJudgment of 20 May 2002

% See section above concerning legal remedies
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SUMMARY OF JRS' RECOMMENDATIONS

1. Grounds for detention must be set out clearly.tfat extent, Article 7 of the Council
Directive 2003/9/EC should specify what it meansibgal reasons” to detain asylum seekers
and should list these reasons in light of UNHCRd8&lines.

2. The EU legislation should be amended with piiowis encouraging alternative measures to
the detention of asylum seekers and listing théediht alternatives in light of UNHCR
Guidelines.

3. In particular, asylum seekers detained undeapi@ication of the “Dublin I Regulation”
should not be detained for extended periods of.timeheir cases, alternatives to detention
should be particularly encouraged.

4. Asylum seekers, who are not criminals, shouldbsodetained in prison facilities together
with convicted inmates.

5. EU legislation should apply in transit zoneshsas in detention centres. To that extent,
derogations from basic procedural standards focqmores at borders, provided by Article
35(2) of the Council Directive 2005/85/EC, shouéddeleted.

6. When asylum seekers are held in detention cgrttiey should be informed, at least upon
their arrival in the centre, about their right ttalenge the detention order taken against them.

7. Article 5(2) of the Council Directive 2003/9/EBould be revised in order to guarantee that
asylum seekers are informed about their rightsthedeception conditions in every case in a
language they fully understand, and not only “asafapossible” in a language that theyay
reasonably be supposed to understaamlit is currently worded in the Directive.

8. In light of the European Court on Human Rightgisprudence, Article 18 (2) of the
Council Directive 2005/85/EC should be amendedrdento include rights such as the right
to free legal aid and free linguistic assistanchictv ensure the effectiveness of the judicial
review.

9. UNHCR Guidelines emphasise the possibility ofadees to receivingpsychological
counselling when appropridteGiven the psychological harm caused by detentiba EU
legislation should be amended in that sense. Iticpdar, victims of torture, degrading
treatment and sexual violence, applying for asylsinould have access to psychological care.

10. The EU legislation should be amended in accmelavith UNHCR Guidelines and
Articles 8 and 9 of ECHR to allow relatives, friendnd religious counsels to have regular
access to detained asylum seekers.

11. Unaccompanied minors applying for asylum shomtd be detained. Other minors

applying should be detained as a very last resuitfar the shortest appropriate period of
time. If they are, they should be separated fromltadunless there are accompanied by
family members. In that case, family sections stidndl created in detention facilities.
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12. More generally, if two or more family members detained, Member States should not
separate them.

13. Article 13(2) of the Council Directive 2003/@Ewhich provides: Member States shall
ensure that standard of living is met in the spedsituation (...) of persons who are in
detentiori, remains too vague. The “standard of living” éfers to should be detailed in light
of UNHCR Guidelines.

14. Detention remains a measure of last resortam$equently should not last for long
periods of time. A period exceeding three monthslwa considered as a long period of time.
As stated by the European Court of Human Rightg, maolongation of detention should be
conditioned to a speedy judicial review with acaesBee legal and linguistic assistance to be
effective.

15. Finally, JRS advocates for the setting up &lasystem and body, which monitors and
periodically reports on the development of natiolegjislation on detention and detention
practices in the EU Member States as well as irfethe€Candidate Countries and their non-EU
neighbour countries. Such a body would report ost Ipeactices, but also on the cost of
detention and would give information about theitogbns paying for the detention centres,
their administration and their maintenance. In ¢oes like the United Kingdom, where
detention facilities are run by private companiesnefits made by these firms (for example
by selling phone cards to asylum applicants) shbal&now publicly.
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